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UNITED ST AT EL' PI STRICT COURT 
EASTERN DISTRICT OF NEW YORK 

JANET GOT Kill a pel PAUL GOT KIN, 
individually and on behalf of 
persons similarly situated, 

Plaintiffs, 


-against- 

ALAK D. MILLER, individually and as 
Commissioner of Mental Hygiene of the 
State of New York, MORTON B. WALLACE, 
individually and as Director of 
Brooklyn State Hospital, CHARLES J. 
RABILTER, individually and as Director 
of Hillside Medical Center, and 
MARVIN LIFKCWIT2, individually and as 
Director of Gracie Square Hospital, 

Defendants. 


'T-2 


14 i 




3 A 


CLASS ACT ION 
COMPLAINT 


74 Civ. 


^ /] 

:w y - 




r" O A 

> a 41 : 




Plaintiffs, through their att rneys, allege: 


Jurisdiction 


1. This is a class action civil rights suit for 
declaratory and injunctive relief pursuant to 42 U.S.C. .1983 
and 23 U.S.C. 1343, 2201 and 2202, in which plaintiffs allege 
they have been denied constitutional rights arising under the 
First, Fourth, Ninth and Fourteenth Amendments to the? United 
State Constitution. 

Par ties 

2. Janet Gotkin (formerly Janet Susan Lass) and 
Paul Gotkin are adult citizens of the United States. They were 
married on December 25, 196c and reside at 44 Park Trail, 
Crohor.-cn-Kudson, New York, 10520. They have a two year old 
daughter. 


.i 


A-l 
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3. Defendant Alan D. Miller is Commissioner of the 


New York State Department of Mental Hygiene, and maintains an 
office at 2 World Trade Center, New York, New York. 

4. Defendant Morton B. Wallach is Director of 
Brooklyn State Hospital ("Brooklyn State"), 681 Clarkson 
Avenue, Brooklyn, New York, 11203. 

5. Defendant Charles .T. Rabiner is Director of 
Hillside Medical Center ("Hillsic ), Glen Oaks, New York, 
11004. 

6. Defendant Marvin Lipkcwitz is Director of 
Grade Square Hospital ("Gra* ie Square"), 420 East 76 Street, 
New York, New York, 1CC21. 

7. At all times relevant herein, defendants have 
acted, or refused to act, under color of state law. 

Individual Causes of Action 


8. On several occasions, beginning in 1962 and 
ending in 1970, plaintiff Janet Gotkin was a patient at Brook¬ 
lyn State, Hillside, and Grade Square. 


9. On each occasion, she was admitted as a voluntary 
patient pursuant to the applicable provisions of the New York 
State Mental Hygiene Lav/. 


10. The precipitating cause of many, though rot all, 
of these voluntary hospitalizations was a series cf suicide 
gestures, threats ar.d attempts, some of v/hich were serious and 
some of which were not, beginning in approximately 1962 and 
ending in September, 1970. 
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11. Since September of 1970 plaintiff Janet Gotkiri 


has not threatened or attempted suicide, and has led a per¬ 
fectly normal life. She has worked, borne a child, and 
traveled extensively in Europe. 


12. Since September of 1970, plaintiff Janet Gotkin 
has not been hospitalized or treated fer mental disorder, 
either as an in-patient or an out-patient. 

13. Plaintiff Janet Gotkin's education was inter¬ 
rupted by hospitalization. She has completed one year at 
Smith College and is now enrolled at the College of New 
Rochelle, from which she expects to receive a B.A. degree in 
the summer of 1975. 

14. In recent years, plaintiff Janet Gotkin has fre¬ 
quently been invited, often for financial consideration, to 
lecture to various schools and organizations on topics such as 
"Women and Psychology," "The Sociology of Psychiatry," and her 
personal experiences when she was a mental patient. She has 
lectured, for example, at the College of New Rochelle, Grass¬ 
lands Medical School, Mercy College, New Paltz College, and 
the Ethical Culture Society of V7estchester. 


15. 


ic questions from the audiences at those 


lec¬ 


tures have frequently been hostile, but plaintiff Janet Gotkin 
has handled those questions without difficulty, and has develope 
the reputation of a poised and knowledgeable speaker. 


i 

I 

i 


16. In April of 1973, plaintiffs Janet Gotkin and 
Paul Gotkin, as cc-authors, signed a contract with Quadrangle 
Books, a division of the Nov; York Times, to write a book about 
Janet Gotkin's involvement with psychiatrv.^^ QQPY A.V/VM AD* 




17. The consideration for that contract was an 
$0,000 advance against royalties, of which $6,000 has been 
paid to plaintiffs Janet Gotkin and Paul Gotkin, the balance 
to follow shortly. 

18. Plaintiffs have now completed the final draft 
o. the manuscript, consisting of approximately 900 typewritten 
pages, and have submitted the final draft to Quadrangle. 

19. It is expected that the book will be published 
in late 1974 or early 1975. 

20. Much of the manuscript consists of a narrative 
description of plaintiff Janet Gotkin’s admissions to Brooklyn 
State, Hillside, and Gracie Square, and her experiences in 
those hospitals. 

% 

21. Plaintiffs Janet Gotkin and Paul Gotkin want 
and need to inspect plaintiff Jan^ toxin's hospital recoids 
at Brooklyn State, Hillside and Gracie Square in order to 
verify factual information (dates of. admission, drug dosages, 
diagnoses, dates of shock treatments, test results, etc.), and 
to compare the hospitals' versions of incidents described in 
the manuscript with plaintiff's recollection and account. It 
is important that plaintiffs examine the records in the near 
future so they can correct or supplement the manuscript before 
it is transmitted to the printer. 
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22. On October 31, 1973, plaintiff Janet Gotkin 


v/rote to Brooklyn State, Hillside and Gracie Square requesting 
access to her records as a matter of "supreme importance." 

23. By letters dated November 14, 1973 and March 
14, 1974, Brooklyn State and Hillside denied that request. 
Gracie Square has ignored the request and has forwarded no 
reply. 

24. On information and belief, the refusal by 
Brooklyn State, Hillside and Gracie Square to allow plaintiffs 
Janet Gotkin and Paul Gotkin access to Janet Gotkin's hospital 
records was not based on an individualized determination nf 
plaintiffs’ interest in examining the records, or suitability 
to examine the records, but was based on statewide and hospi¬ 
tal rules, regulations, customs, policies and practices that 
have been established, continued or enforced by defendants, 
under which no former patient may ever be allowed access to 
his t r her own hospital record. 

25. On information and belief, plaintiff Janet 
Gotkin's records at Brooklyn State, Hillside and Gracie Square 
may be released to third parties, in some cases only with her 
consent and in other cases without, but because of defendants' 
rules, regulations, customs, policies and practices, may not 
be released to her, even though her interest in examining 
those records is as great or greater than the interest of par¬ 
ties to whom the records may be released. 

26. Because of the foregoing, plaintiffs have been 
denied their constitutional rights under the First, fourth. 
Ninth and Fourteenth Amendments to the United States Constitu- 
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Class Action Cause of Action 


27. Plaintiffs repeat and reallege paragraphs 1 
through 7 hereof. 

•28. On inCormation and belief, plaintiffs are 
representative of a large class of person, consisting of former 
patients of institutions operated or regulated by defendants 
and their agents, who have requested and been denied access to 
their own hospital records. 

29. On information and belief, there are questions 
of law and of fact common to the class, plaintiffs' claims 
are not antagonistic to the claims of the class; and plain¬ 
tiffs will adequately represent the interests of the class. 

30. 0 information and belief, defendants and their 
agents have established, continued or enforced rules, regula¬ 
tions, customs, policies and practices under which all former 
patients of hospitals operated or licensed by the New York 
State Department of Mental Hygiene are denied the right to 
examine their own hospital records, without regard to the 
individual circumstances of each case. 

31. On information and belief, pursuant to this 

blanket prohibition, many former patients of such hospitals 
have been denied the right to examine their own hospital 
records. * • 
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32. On information and belief, the hospital records 
of former patients of such hospitals may be released, and have 
been released, to third parties, in some cases only with the 
former patient's consent and in other cases without, but be¬ 
cause of defendants' rules, regulations, customs, policies and 
practices may never be released to any former patients, even 
though their interest in examining those records is as great 
or greater than the interest of parties to whom the records 
may be released or have been released. 

33. On information and belief, such records often 
contain factually inaccurate statements. 

34. On information and belief, former patients 
are frequently required, as a condition of employment, of 
obtaining insurance, etc., to sign release ferns authorizing 

third parties, including governmental employers, to examine 
their hospital records, even though they do not know what infor¬ 
mation their records contain, and lacking knowledge, are unable 
to correct or rebut any factually inaccurate or misleading 
statements contained in their records. 

35. Because of the foregoing, the members of the 
dass have been denied their constitutional rights under the 
First, Fourth, Ninth and Fourteenth Amendments to the United 
States Constitution. 
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WHEREFORE, plaintiffs respectfully request that 

this Court: 

1. Determine that this action may proceed as a 
class action; 

2. Issue a judgment declaring that defendants' 

% 

rules, regulations, customs, policies and practices, under v/hich 
all former patients are denied the right to examine their own 
hospital records, are unconstitutional; 

3. Issue a preliminary and permanent injunction 
enjoining defendants and their agents and successors from en¬ 
forcing said rules, regulations, customs, policies and practices; 

4. Issue a judgment declaring that all former 
patients have the right upon demand to examine and copy their 
own hospital records unless with' a reasonable time after such 
demand the person having custody of the records applies for and 
thereafter obtains a court order denying access to the records; 

i 

% 

5. Issue a preliminary and permanent injunction 
requiring defendants immediately to allow plaintiffs to inspect 
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and copy plaintiff Janet Gotkin's complete hospital records at 
Brooklyn State, Hillside and Gracie Square; and 

• 6. Grant plaintiffs the costs of this action, and 

0 • 

such other and further relief as to the Court seems just and 
proper. 

Dated: New York, New York 

Afii u - 1974 


*BRUCN J. ENNIS 
New York Civil Liberties 
Union and Mental Health 
Law Project 
84 Fifth Avenue 
New York, N.Y. 10011 
(212) 924-7800 



CHRISTOPHER A. HANSEN 
Mental Health Lav/ Project 
84 Fifth Avenue 
New York, N.Y. 10011 
(212) 924-7800 
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onlv if m^re th >n i -p v r * M-lruf'd._ v • ____ |_____ 

I acknowlcdf? ri .. ; :• It tot Inuni! r . i - GWATUHE Of* At InORtiEOUS 

writs ir.dicstcu «ri I Mr the dt posit (if » . ; -i- 

ciihb. I ahmvn. __ 


.i Or 

ORIGIN 


. GNATUKfc. Cf A Li I nCi.’liLD US 


.. U7Y OR C L 


□ 1 hereby certify and return that I » .»vo person :!iv sr.ved, have 1 • •!.tl evidence »•! «-.e, r <r h..v» »• .led as shown n 

“RKMAilKS." the writ desmoid on tie individual, company, corj >raiton, tie., at the add rets shewn aoove or on t! ui.watuil. 
company, corporation, etc., at the ..ddrcs.» ins: i:*d le low. _ __ 

□ I hereby certify and return that, .iter diligent i.p'cstig ition. I am unable to locate the individual, cm.. pan y. lorpiLulion, tie., 
named above within this lud.u.d 1*4.strict. 


NAME AND TITl.L CF KvJMUUAL b*_Kl LO (if (Wt bunvn uuoVl’l 


ADDRESS ((.oni;>j. te i uly if d./ft-rml t/un shown above/ 


PATEISJ Of ENDEAVOR (1 ‘so l'u ::nirb:> if <n ii-.sory/ 


□ . \ itahi i. ’c end 

dt. r» lion t!»«»n oi.: ,oi: in to.' 

dl frtlF ».it S I’MI <1 I*!., i- > f . 

it'LI. (li uppi'icebi ! I, ■...L A -j. 


IDA! L OH SERVICE 


IDHATURL OF U S. MARSHAL OR lilr-UfY 
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re: y»:i: r«T5 c . v, Tcr of j.tt: yofk 


—x 


J/TIVT COY FIX and TW!!, r.or'TTTO. individually 
one: on bchn.1 i: of all perrons similarly 

si t u u LCi . 

PlaintiCfs, 

-against 

A I-Ai I n. ’'IT,!,:”, indivi dually and as Con - 
r i io; or nr * ratal dr-. iano r>-~ f>--> State* 

o C i: Yor’:, r:r r.. ’ 7,t,ac;: . individually 
and a:: Director o? ’’rooM-'n fit-to 
iro.nrvital. • r.vc j. *-.:•■ r :rr>. Ardlvidimlly 
and i:-’ H. *>*•'::.tor of ’'ill 'edionl (’or.tar , 

and r.r.v -vr-xyg 5 nfividonll; and no 
Firaotor of * aoio figuavo rospital, 


iIOTICr. OF ”OYIOT7 


74 C 5<M 


I'? Con .I ants . 


I P. fi • 


I-Id 7 >Va::f ::otxcf that noon tha annoyed affidavits 
of rr:rz.\ L. i’APCrs and P.’.ruvfY n. ^Fiipsypr: and noon nil the 
proceedings : ?wion ;lv i.arl t^rvin . th'' wut'rs i.r<n<“»d ».: i\ r./>v* 
this Court at a trrn for notions to !.»a hold. }..afore the ’Ton. 
Anthony J. frovia in Courtroom u at the t’nitoJ States Court- 
house, ?:\Z> Cad:’.an 1'lnxn Fast, I'roohlvn, 'lyt Yor): on tin doth 
day of ’hy, 3.774 at 17 On in the forenoon or as r-.oon t hero a £ to 
as counsel car, >>o hoard for an order (1) Granting sur-tsary 
jud.g”. t t pur smut to the Fed. P. civ. Froc. fit" (' ) , 2r. t'.s.c. 
against plaintiffs and in favor o'" defer* da-its on the grounds 
taot. thorn is no conr.ino issue of fact: to ' o tri'-d and O-'fvnda 
aro entitled to jurbevut as a matter of la/-, (0) eruntii'i" 
prof, otivo rdics purr.uvit to Pad, n. Civ. Pxv.c. 2<Wc) . with 
respect to plaintiffs' roou.nst for donositions of d rt fondant*; 
unon oral deamination, ponding this Court's disnesition of the 
within rotion for "•usja.rv -jti.a;, out: (eventing an interim 
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utay of r.n id depositions rendina this Conrh'r. dlrponltion of 
t’.iin motion for a nrotoctive order, and (4) for such other 
and further relief ns this Court doom appropriate. 


Dated: 'lev; York, Hew York 

Day 13, I'm 


Yours, etc., 

LOUTS J. T.rrUOUTTZ 
Attorney C -iv-ml of the 
ft.**to of York 

Attor 'e v for Ufa to r ■ fendants 
T\ ;o T . ;o r .1 u ra < ■ ■». C r • n t ■ r 
IxVvj York, ::-v York 10047 
Bv 


r.M'TA rvn r. 

Assistant Attorney General 
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united r.T.YiT.n Dinri’icT c:>ur.T for tfj: 
fautj:r;i i)ir/r::icT of :itm yoiv: 


JAiJLV COTKIil anJ PAPI, OOTKIO, 
individual J.y and. on behalf oil all 
pelToons similarly situated. 

Plaintiffs, 

-atjaiiwst- 

AU: ; D. individually r.nd as 

C'c.is/sionor i.i rxmfcal F.vuicne of 
t':o Ft atf.- • •i: '.o’; York, lij.iVO I n. 
wAhLr.Ch, icdividurUv ruri as 
Director of Area’.:! vn berte Ilonr-ital, 
(;»:/• J. £ s :LH, in »iv.ldu ally 

a; 1 »>ir-'.ctor of hill -.iuo ..cbieal 
G: ~\~' T, u:vt \:-.;iVTA i.ir.:r,\:r:z, 
inoiv.r.hr.illy an.i an Director of 
Oracle dguor;* hospital, 

Defendants. 


Arnn; viT 

or V'.rji _T 

7'1 C 50 1 


'JRprORT 


^ FxVV.'L OF i 1 . 0 'i YORK ) 
! CClkdY OF KKV: YORK ) 


MARIA L. KAdCUD, being duly re/ern, depose3 and say 


I cri An A'.: si stunt /Attorney "moral in the office of 
LOFXD J. LblALOATYZ, Attorney Funeral of the fltato of Mew York, 
attorney for defendants AbA'J I). MlhLbr., Co:.:.insi<'nor of Mental 
Ilyv.i.ono of the ALatr of haw York, and I'DATOK !1« ; .ALLACH, Director 
of Urooklyn State hospital. I on fnniliar with the facts and 
circus stances herein. 


I Kiiba.it this affidavit in support of the Din to 
defendants 1 potion for a protective order with respect to the 
deposition upon ora 3. crar.iinntior. of do fond ants by plaintiffs, 
ponding this Court's disposition of defendants' notion for c.ui.r..r»r 
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Plaint, iffs have nerved a r’otico to 7a!;e Depositions 
Upon Oral Examination, to commence on fay 31, 1974 and to 
"continue from day to day until committed.“ 

Defendants have filed a notion for summary judemont 
on the grounds that there is no substantial federal question 

I 

presented in this ease* and no natorial issue of foot to ho tried,I 
and that therefore defendants are entitled to judgment ns a ■ 

|j ratter of law. 


Plaintiffs nlloce the unconstitutionnlity of the 
state policy embodied in 5 15.13 of the. rental I-yoicnn La'* 
("cKinneyn 1973 2 )74 Dugp.). 7he statute (which is set out in 
full in State defendants' memorandum) provides that the records 
of former rental patients shall ta confidential and shall not be 
released except pursuant to court order, or to the rental health j 
information service, or to an attorney representin'? a patient 
on the issue of involuntary hospitalization, or to a licenced 
•(Physician with the consent ol ; tho patient. Plaintiff J 7 WT 7 
GC-7KTM all ones that she has been a voluntary patient in state 
and private mental hospitals on a number of occasions, in ’part 
due to a series of suicide attorvfcs. She alleges that she .is 
now writing a hoc)’ about her experiences, and that ri;o would 
like to obtain h'*r clinical hospital records to resist her in 
completing tho booh. 


The intention of fj 15.13 is to insure that a licensed 
medical Practitioner will review the hospital records of former 
mental patients before release of such records, so that any 
material detrimental to the patient's rental health may bo 
screened out and re that materiel involving the id.' rit.ity and 
privacy of. others ref'-rr~ > to ir. the records can l a d-•luted. 
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Ik should be notCKi that Maintiff- could obtain the 
im.cr:--.ntion they nock sir-ply by requesting it 3 release to. a 
licensed r-hynician acting on f!PJ3. GOTKIIJ'S behalf, vho could in 
his discretion arrange to have a cony of the records given to 
piainti:.;:a. Only ouch portions of the records a« would in Ms 
judgment bo harmful to tho patient or violative of the privacy 
Oj. others, would bo retained as confidential. 

The State policy at is cue is reasonable and valid, arj;; 
v/holllj in hartony with the United States Constitution. As is 
<:cro fully shown in tho State defendants* i •er.orandu.i in sv« s ort 
ot tho notion for sugary jinurr.-ont, tho pursertod federal 
question presented in plaintiffs’ co:-.plaint in wholly 
insubstantial and provides no .basis for federal intervention 


herein. 


♦•nx.ladr'OrdJ, tho protective order and other relief 
x c .1 ted in tile wichin ‘ obion should in all respect:? bo 
cranked. 


Sworn to ’> afore r:y this 
l V* ': '£ o- May, if 74 

I 

^ ? OV r <P C V A (f C.VVeSs ()L C f£" \y 

* <- «vetc.cT:cI~~ 
eh.? ;ifcata c l 


✓ •* . i 

,. v. < •- • 


1 i. a>\Xm .!i • fit vC ) 
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i'G.i i.l; ,j 


?.v. :t:? zc: w .:t 

isx cv ::jv xxx 


ctt; red r"-r, cc'tz-i. *-.v ms ;-\\j 

ft a < \U o? i?n. id: ajj'-riy 

CitS’lU’d, 

llsiutii'f 


pff I a *y\ r 
. / i\j fpo i 2 r 

: / ^ wio-nc /v 


• 0^ YVA'-' V vc_> t v I 

; fb$- Quvu t\l)\lX^\}^tKr 


v. : civil /vcMau 

s iile ID. i-c $i\ 

«?v?i D. ria.r/'.ii, l&ilvl&ially r:-i ro CCKY-isaiCTttr t 


; ..Jv ‘ 1. *•?. 1.^3 \)l* Vai J J-. a* '« 4 'Jr *V J CU .'it S 


• w* *• « -»« ■»» 4 •'fc* 


i f**~A T - *.» V*' ^Z* \ 

i— »•—-* W.»> / 


I ; JJ-I 

i cv/nrrx c? /.ivtnc ) 


/.blots C. i.cArsstc.U'i, i-cio; <b;ly cvcro* tiCLOsca cad coys* 


??:d'v 2.;; i» Director s* Ctr -levies ivid CUaievi 2.:Ior-ntisa iiyeisss ior tho 


j Oiii !» * vi >. V. . ^lXv» (•‘X #•?!*«** « VJ'*' * ' ) wl't.w I*!) V.sz.’i*V!. .ivTi.v * i. w«i Cw2 | 


v.r.t :;i‘ .'..wt.-.ii r./.yicno toLV'.v ;c.:arci v; di.L'closure si - i.n„'o-A.stica lisa 


t. : j^ j - cr*.ii .vc*.c*i*iV*f li'i rc -i.>cri i t* v/i «***3 


*(i . * H . -,. r - v .. . . x # f »-*4 •/' i » ^ •-• •• iVW 'V- • \ 1 i •*’ x* * i; V\ fiU £iS* *Lh^ ' *■' r fsL'lt.i 

i {“ «- £ (;.vU* iJ.uO v>. - -~»V «* " ---A *•«* —‘ 5 u-.L vi. »s *• •'• v “- •• 


‘H'.rcirt c: c:.:. - as to t-£> ties?: r.tcv.i i? on iai’ji.-vardvi ctm rr?:i cu to 

(S ■*, <•» .<( }lc* ‘t a! * A'*.^ t 'V' '*y V V ' »• * ^ 

>♦-».•• .VJ 4 i\.iv.v^ » v ii %. - iv.—i va 


i 'r:rc“:~"d cC • v l ' x t licy ^-rovtcco that ? r.'r:-.- tUo 


:jLiicr.l record o* a j-v.v.or ,j, avic:.t si* a hat? it;l oi* i.wit-r iuuilis.* c^oratod ty 


♦lha icar; itr-t oi’ r.^rd-vl. -Ld'-leao nsy ’oo ttr.de-aval)..- lo f iv-oa i?.>v rcat or tho 

j' 

ib.v.er .utUie.'vS vo ic*y i-vdicisa c*osi«^atcsi ty ilia forre- - * k. iiu.it; to act oa his 


d.* hsr Ub.'OJ.’. ia?or.-^tioa aaout a jC.rc.var xry.icr.t is :j.*av avallciio taros. U a 


‘■.H-iicdrii r-v'.'.r ihx* ui.-c-ft2v vo --Id fatter zu^U*.* a. v .--r ii:« rca 

'i! 
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ilodi.ccJL c;v.i«nrU v ' iJU^retiULyu ; tatuii in tnc/iaical 

r kilcel tcitJraiD. y t;hlcn r*..>xt to rJ^uaderctsod ly rci lauivitiaal wi couxc&ll, 

j 

t 

li# r.rj re eolnvV:..'* or cnsao i iwX.caUcn it; & Xor^t r r rationi's record coaid 
[i* i Vi<rrlui.'-i. .'.i 1 v JLejint,correa^ r 1 *wei -.j l l 

In'.ai-xMsa in r.u isdlvlu-.o-J.’a ra-adic;-.! record o-i.-a iaclc cr. rel'crcuc 
* ,'.5 re/ . j .ca» £rit\; 




;.A. i. ..'•:.i.c # r. 


or iVIdv- iC,U-.v.o> Wiich 


fcl'.W %.>♦ i Vr^VaU**^ 




•..V^X .jCUvlwX 4 -tl Oi v»v‘ » j; iVu-.C. ** UlO 0 i» *tvf 


V. 2 t;> v:>r:i t£v> i-rccci i*r.a lv;-a t-jnio cv/ilcJplo yrir. iu'j aa c;:c.JL 


. • 

. -* i* V. w. 


1 Xo.t 'V' .•* ; . j/.r;!'/ f t.; .•>.-• *';*rc?c'" 

.. t->V l W .-« i • i..M. •» 0 0 ' -‘, t» oi J—0 «. C V'5i K. « - .Vui. • J 


I* 

Jji.Oif ilion o.xur. i:;nt iVt to the former patient or vhich vculd 
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! 

ijlolAto tha rights o? otbora to coa:i<>atl.Oity f J;o w orrcr.;;e to have a c:ay 

I 

<tf tho record plvea to t.^o foKssr rctlc.it• 2r porta or tho record voulrt b<t 
llkr-ifcttl to Ihe fomcr \ oil cot or \ o*.\ld violato tlv< rijvta or others, cey lea 
Jr thoso rca-ts i.ordd not 1>3 civcn to the former rcUeat. 

2u% soriior t rtic-nt rny cay licensed xitfaid&n in private 

li-acticc, cr no nry xt<ittcot tiu» rJ.rcclor or the Ltde hospital in vhich he van 

l 

‘Ircdtd to Cwl-j&to a iciaa cn the ctaiJ? of tho litato hospital co viovlde 

•,.io co-“.i*rc'iia service, ib'ccut i'or tha cent or rrcyori i>z a standard ttccVxxfe 

J 

i|.r; —, ; y tdiich is l-orco t,y the iirn.viorij tho cost or toelicdhy; uiditiairri 

.< cctiCfiit* or Ujc record could bo lento who forctor pr.ti.cot* 

trdio it 3 a rrparisscat policy to provide Sarcraitloa iYora ti present or 

•‘ ■.v -••.« t rcrcrrl » u T .\'Ciei.v.n v-c.r* tho rcftiueat or tho yreseat 

I 

<!r roroor yaiicdt c;ri *’;•? esarta* or tho csevissicncr, it is rr>t .'c;-'urtr.cnt 
Jolley to r.i-rrj.t each ire onset tos to bo cv.vn to pro rye stirs or present 


in-;: lay era. 


o / •% a. r* f 

Am* • -« * » M ■*>»»• •*»► ' • ' ■* *•••»«•■ M ^ ■¥ r< 

*./<* i .'.ii.. w*»- *.i.i 


to lr:;f;ro r?. 



A-22 


ONLY-COPY AVAILABLE 




n f* ,T *T. : :r pts rv^-y rv-» 

rot' ViPi wsvaicv Or YOUK 


G.'Vi.'Tm ar.d I’.'ij'u individually: 

and on i> ..oil. of ell ;>vr:;o:i’ einlliirl/ 
..itu.-'tcu, : 

Plain t.if fn # t 

-a.juinfjt- * : 

* *1* ■*' X ii'k'i.V.l.uUtt.\ ly ctiUi r* » * 

j i:;sj o.v.t of: Hy of t-. : tcite 

r ‘i •; You.:, .’:.i .* ; i •>. A.. :jvi«i- : 

tidily I i.ir . C.'.or Of . roodl;».) . I -Jt-i 

/ O . !».V t »■ 1 « X.: . .. } !-. t 1 1 % i a . • Xi-'U, 1 Vj .t“ 5 

v ; 1 1/ n•. ; ir r.;«r of . j licit . . vdioal 

L 'X .'IT, . < . if* ,*j. -t LIU*. .L • f Ai xii V t *1*" ■ 

u'il * b.ti r a Pi?, a fee ni Cr.tcic ;>■juir^ 

, ; 

lh»f? ruin.-itr*. : 


fJYAYf : W. 

su/i. .. -) ‘ 

7-1 Civ 5'6<1 


text .i 1. 'i r J\ii *.. i 1 • i ci«'d ! ) *c O»i 1) • *■. vWi.iAO*• , 

: :r.:\ for I'.l.cir statu: tunt u 1 * ;.aio j (.;) of f it'. 0- n. ml 
I'll '-s of til/; Cjij.t.ital; :: Pistried Court for l* do j'.jstor.i 
I\i strict of Yors, oil 


1. Upon infoid ;ilion foul Pr.lief, pluintif 2 Janet 
f’othin Wii:i m volxuc;ir•*• 5 ac Uroo.Ylyn flute-., !ii li.iiilj a.iu 

Cr.iOjc re. liosniCols or. fuvr-ra.l oocn.sio.vj iro.u l.'u2-1979. 

Yuo jJi:. tatin.,’ causa ox i.\ ( ny of t.iosu hospitalisations van 

a soi.ic .-j of afctnn-isfca a.ntl v„:r .ate. 


2. Plaintif f.s Si-ilt 1.0 i/.rurct a.id copy Janet Coe*.in 
so.-, i.fnl r-’cord'i ’.j; iefi, iwi-.r ii 17.12 of t-'.s IJ.-n: York .'lontal 
Cy ucr.o L'jm, !>*•* rule.;i'-«d only Co curtain dor.ifuiat-.ui p-.ruon 1 

'.’its t.i*. c->n .t iiv. of the j:at j exit*.. Such persons ii.cln : s licensed 
■•.* :. J ci.ir,.-.. 
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I 

|j 3. Upon information and bi.liuf, plaintiff, Jamit 

|i , . . 

potr/.m hay naU<* no n*qucat that n rf.-MirjaattnJ r-avit-v 

iior hospital rocorils, and transmit to Lor any wortin.r, tdu.ro of 
which vcould in iii.j judqrsttt naitnnr bn iior: ful to Unr r.;ntai 
hnalth nor violative of tU\ privacy of others. 


LOU I,': j. l.j* :o'. :itz 
Attorn.:/ (T'.roral of tho 
Ktar.a of Yor.; 

titter.if.y for r •nvh.nty 
nil 1 .r Ciiiu . nl i cion 

0 >;: it . fi P. j. 

— .‘‘sr It. v.r<iv.: c*nt.:r 

Vcr.c# hen/ ior>: 1t -17 


A : ■ -- v i ^ v ( U 6 <• fL. 

4 <~w-<-v-«w ( 


V j C sO*--* t 


a. \J ’7) li b'it / 

/U b s \ ^ v a W- ^ j «. / 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


-X 


JANET C.OTKIN and PAUL COTKIN, individually 
and on behalf of all persons similarly 
situated, 


Plaintiffs, 

-against- 

AI.AN D. MILLER, individually and as 
Conm.i=sioner of Scntnl Hygiene^of the 
State of new York, MORTON B. ,.AnLAC.., 
individually and as Director of Brooklyn 
State. Hospital, CHARLES J. RA‘‘I!JER, 
individually and as Director of H.ulsiae 
Medical Center , and MARVIN 
individually and as 'director of GiaCie 
Squeire Hospital, 

Defendants. 


STATEMENT PURSUANT 
TO RULE 9 (g) 


74 Civ. 584 


Plaintiffs, pursuant to Rule 9 (g) of the General 

Rules of the United States District Court for the Eastern 

• i • vn.j vnr’< submit that the following material 

District of New ior.\ biowit u 

facts are in dispute: 

1. Defendants do not rely upon the Mental Hygiene Law 
in refusing to release plaintiffs own hospital records 

to her (see No. 2, Defendants' Statement under Rule 9(g)). 

2. Defendants’ policy is to deny former mental 
patients* access to their own hospital records. 

3. • Defendants have no evidence whatsoever that release- 
of her hospital records to Janet Gotkin or to other 
members of the class would be harmful to her/their mental 

health or violative of the privacy of others. 

4. Release of hospital records to former patients would 

, , . i v.i-h nf the vast majority 

not be harmful to the mental health of u.c 
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of such persons. 

5. Third parties have no xeasonable expectation of 
privacy in their communications with a patient's doctor. 

6 . Defendants never offered to release Janet Gotkin's 
hospital records to a "designated physician" (sec No. 3, 
Defendants' Statement Under Rule 9 (g)). 

7. Defendants or other physicians are not capable of 
accurately predicting when it will be harmful to a former 
patient to release his or her hospital records. 

8 . Defendants' Rule 9 (g) statement states only three 


facts in issue. Presumably, the factual allegations in 
all of the following paragraphs of Plaintiffs' complaint 


are still at issue: 2,3,4,5,6 


7,11,12,13,14,15,16,17,18,19, 


20,21,22,23,25,28,31,32,33, and 34. 



Mental Health Law Project 

84 Fifth Avenue 

New York, N.Y. 10011 



New York Civil Liberties 
Union and Mental Health 
*• Law Project 

84 Fifth Avenue 

New York, N.Y. 10011- 

Da ted: New Y'ork, N.Y. 

May 28, 1974 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF HER YORK 


JANET GOTR.IN and PAUL GOT!'IN, 
Individually and on Behalf of 
All Persons Similarly Situated, 

Plaintiffs, 


74 CIV 584 


lALAN D. FILLER, 

Individually and as Commissioner 
of Rental Hygiene of the State 
| of !!ev; Yorh; 

| "ORTON B. NALLC 17 , 

Individually and as Director 
o f Pro chi y n S t ate Ho r, p i t a 1; 

f A 

|CHARLES J. RABINFR, 

Individually and as Director 
! of Killside Nodical Center; 

I 

"ARVIN LIRKONITH , 

Individually and as Director 

I of '"racie Square Hospital; 

Defendants. 


AFFIDAVIT OF DIREC'. 
GIULIO DIFURIA 


STATE OF NASHINCTON ) 

) 

COUHTY OF K I N G ) 


I, Giulio diFuria, being duly suorn on oath, depose and 


say as follo’.’s: 


1. I am the Superintendent of Nostern State Hospital in 


AFFIDAVIT 
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Fort StciIncoon, Washington. I received my medical training in 
Bologna, Italy where I also practiced as an internist for two 
years. In 1053 I came to the United States and interned at 
Salem Hospital in Massachusetts. Subsequently I trained for one 
year in psychiatry at Charles V. Chapin Hospital in Providence, 

Rhode Island. I did my residency training for two more years in 
psychiatry in Norwich, Connecticut. For one year I was Chief of 
Hospital Services at Medficld State Hospital in Harding, Massachu¬ 
setts. During that year I was also Psychiatrist in Charge of 
Out-Patient Services. 

2. In 1953 I began worh at Western State Hospital as 
Chief of Male Services. In 1961 I became Clinical Director of 
Psychiatry. In 1962 I was the Senior Clinical Director and Ass:s- 
tant to the Superintendent. In 1963 I was appointed 3upe::5 ntcr.ciont 
and have been Superintendent ever since. I have practiced private 
ly part'time since 1958. I have been an Assistant Professor of 
Psychiatry and Pr.ychopharmacology at the University of Washington 

since 1965. 

3, I am a Council Member of the American Association of 
Superintendents of Mental Hospitals. I an a Follow of the Rnericar. 
Psychiatric Association and a Follow of the American Geriatric 


As so 


;iation. I an a Fellow of the north Pacific Society of 


OP 


neurology and Psychiatry and a member of the Pierce County and 
Washington State Medical Associations. I am cert.ii.ied a_> a 
./^ait?'Administrator by the American Psychiatric Association. 

4. The hospital of which I am Superintendent, Western 
S State Hospital, is the largest in the State of Washington. Since 
[ 19U3 its population has varied between 3,900 and 950. It treats 
U persons who arc civilly committed, those who arc committed pursuan 

to findings of criminal insanity, those whose competency to star. ■ 
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trial must be assessed, those who are incompetent to stand tjial 
and are being treated for that condition, persons found to be 
sexual psychopaths, geriatric patients and voluntary patients who 
seek psychiatric assistance. 

5. Since 1971 it has been Western State Hospital's policy 
to provide each patient complete access to his or her complete file 
in the hospital. The hospital does not rake exceptions to this 
rule for any class of patients that we serve. ^o secret -lies or 
files separate from the hospital files are kept to whi.cn a patient 

does not have access. I believe, and it is Western State hospital 

I 

jpolicy, that each patient's file is his or her property and patient 
arc absolutely entitled to know and to copy everything in their own 
file. 

6. My experience with this policy, which we instituted at 
this hospital after considerable thought, is that there :.s no 
evidence that patients react adversely to exposure to their com¬ 
plete file. Quite to the contrary, wc have found that knowing 
that they have access to their file and reading the information in 
the file makes patients aw arc or the reality of their mental illno^ 

and thereby assists them in the recovery phase by providing insight 

j 

|into pathological thinking. This is true regardless of tne uermin- 
ology, factual recitations and labels entered in the files by staff 
and other persons. 

7. We have not had one case in the three and a half years 
thcit this policy has been in effect that by any seretch of tne 
(imagination could be characterised as an .averse reaction o, a 
oatient to his file and the information in it. 7'. 1 though prior to 
initiating this policy some persons were concerned that mentally 

ill criminal offenders would respond violently, this lias proven to 

' 

be totally untrue, and not one of the mens a?.ly ill of fencers has 
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has an adverse reaction when he or she viewed his or her file. 


9. When this policy was initiated, the staff of the hos¬ 
pital was ambivalent and some members in the beginning were some- 


/hat hesitant to make certain file entries. Within a short time 


all staff found that there was no adverse effect for patients 
viewing files ar I, as a result, there lias been and is new complete 
honesty and straightforwardness when the staff makes file entries. 
The staff at this hospital agrees that it is one of our 1 


psychiatric tools. 

9. Immediately after the policy v/as initiated, patients 


did rush to see their files, but even then there v/cre no adversi 


effects. Subsequently requests to view files tapered off and at 
present very few patients seek to viow their files although all 


I nationLs know that it is their right. 


10. llo Daticnt has ever attempted or threatened to destroy 


!his or her records at the hospital. 


11. The policies as described apply as well to all former 


patients of the hospital who wish to view their own records compile; 


during their period of treatment here, 


_. All: Ww, v- III ft 


Giuixo caJ'ur.va 


SUBGCHir.nD MID SWORN TO before me this 


1 J '7 


day of f. , j 

~1 


1974. 


J>. 


a Av t, /ft Cf r _ 

iT f .\;y l’UhTIc in ar.t. 1 or tac Dtato 


of Washington, rosiconig a! 
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UNITED states district court 

EASTERN DISTRICT’ OF NEW YORK 


—X 


JANET GOTKIN and PAUL GOTKIN, individually 
and on behalf of all persons similarly 

situated, ._ ^ 

Plaintiffs 


-against- 

ALAN D. MILLER, individually and as 
Commissioner of Mental Hygiene of the : 

State of New York, MORTON B. WALLACE, 
individuallv and as Director ci .Brooklyn 
State Hospital, CHARLES J. RABIN-R, 
individually and as Director of Hillside : 
Medical Center, and MARVIN LIPKOWITZ, 
individually and as Director oi Gracic 
Square Hospital^ 

Be fend tints. 

__ 


74 Civ. 584 


AFFIDAVIT 


STATE OF NEW YORK ) 

) s . s . : 

COUNTY OF NEW YORK) 

BRUCE J. ENNIS, being duly sworn, deposes and says: 

I am co-counsel for plaintiffs and am personaxly 

familiar with the facts herein. 

2. Attached hereto are copies of a self-explanatory 

letter dated October 31, 1973 from plaintiff Janet Gotkin 


to Brooklyn State Hospital, and a letter date 
1973 , in reply. These letters were given to 
Janet Gotkin. 


d November 14, 
me by plaintiff 


a . 31 only copy available 





3. I have been actively engaged in representing 
mental patients since December, 1960. During that time 

I have' been told by many former patients of hospitals 
operated or regulated by defendants that they had ashed but 
v.'ere denied access to their own hospital records. In all 
that time I have never heard, from any source, that former 
patients could gain access to their records if they 
submitted to a medical screening procedure. 

4. I have re-read the Policy-Manual of the 
Deparment of Mental Hygiene and the official regulations 
of the Department, and I have found no reference to a 

medical screening procedure under which hospital records 
could be made available to former patients. 

5. I was one of the persons appointed to an 
Advisory Committee by the Joint Legislative Committee on 
Mental and Physical Handicap of the New York State Legislature 
The purpose of the Advisory Committee, which met regularly 
for almost two years, was to study and draft the bill 
which is now the recodified Mental Hygiene Law. I personally 
participated in the drafting and wording of what is now 
§15.13. I can recall nothing, and can find nothing xn my 
files of the various drafts, proposals and discussions, 
that would support the contention advanced by the attorney 
for the defendants that the "intention" of that section is 
to deny former patients access to their records unless those 
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records are first screened by a physician. Certainly no 
such intention is expressed in the Memorandum of the Joint 
Legislative Committe On Mental and Physical Handicap which 
accompanied the bill. See McKinney's Session of New York, 
1972 (Vo. 2), pp. 3277, 3283. 

6 . Based upon all of the information available to 
me, I believe plaintiffs can establish, through pre-trial 
discovery, that the medical screening mechanism now 
proposed by defendants is a purely ad hoc response to this 
litigation, and not a policy of general applicability. 


C.‘ 




'Bruce »i. Bums 


Sworn to before me 

this day of May, 1974 


CA : / i 7TT7///' /A- ><> 

Notary Public 

A- * . V -V* 

O' - c c « t . ;V/ 

*. \ e ; ■' • 




O-v^'Y 


t'>Vv-•" 30 ‘ ul(t 
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y. lo^nn 


UU Dork Trail 
Cro tor .—1 1 —1 1 ti:l *'• o >, 
October 31, 1973 


Director 

’Brooklyn bt ito hospital 

Clriv’: son r r.J Sohenootaiy A veil lies ' - 

TVrooklyu, '.’C'..’ York 

Door Sir: 

T pm >-rit^iv’ to you, ct the r.u;^;o'.*tion of Sr, Sruco •■•mis 
of iho No ; York Civil Liberties Union, to rcruort r.cccss to nv 
records of hospital Lsotlon. 

T ,, tr , a potiont rt Brooklyn SLr.to ITospit-l Serin.: the yours 
lOf’i and 19^5. Your records voulil bo unci or ' »y ueKlcn uotee, 

j r ‘ Dili: 

Tn reference Lo so ok in:; these records of hospital! ration, 
v r ... ea- 'ostc-i that X noution to yon the preceJ.ont-:>o ttln~ 

In* recently oosso.1 in lkr ;c.U, uhieh rlloo:: rwsitul patients, oven 
vhilo in - nonicl hospital, to see their entire records, -'solma!!:; 
tVii:-;nosoc, result?; of psycho.1 o-ic:1 tests, n uUor.tion v.iyi o*«»cr 
treev '.ont . :;ivon or prescribed, descriptive notes, prognosis, 
court roe n>. as „ etc. 

Y.y 'husband, ’-ho is not r.n os-Montoi patient, end I .i'» in 
(:,o 'rueess of •Tit.br- r. bock for On;\(lr.'-;i ’b 1 docks and t>.:.i.udon 
th^fc’tiic inf creation contained in ray records is of snnre-ie 
i'-.mortarico for us, -.*« vonld be sore then uHli::-; to pry < upli~ 
ct * .1 /; f ■, tc r.; trr o , or r.ny other costs involves .in oU^iiuii , Oil. 101 
r ios session of pocoss vo t.icso rccoi t.r., 

Thane in.* v'ou for your speedy cooperation, end look in.; i 'nisi 
to I'crrij*,"' i'rou you vox’y soon, X i j 

«. Yours sincerely, 


Jena L Less TotVin 
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form 91 -Adm, 


I 




director 

morion d. wauach, m.d. 


*5tntc of Nrfii TJurli 
Jlrpilmcut of ^Denial Jlittjinic 

^runklmt Jfhlc jHnspital 

fiSl (Clarhoun JWuuc 
^.fruoltlpi, M-fu TJnrii 11203 

TELEPHONE: 212-756-9603 

November 1A, 1973 


Re: Go‘:Mn, Janet Loss 

Mrs. Janet Gotkin 
A A Park Trail 
Croton-on-Hud son 
llew York 10520 

Dear Mrs. Gotkin: 

v<e have recently received your request to inspect 
your own medical record's. 


However, please he advised that unier the Provisions 
of Section 15.13 of the New Y r or.r State I-.cnosl .i)qienG 
Lav;, you must either obtain consent from.the 
Commissioner of Department of oicntol nyyiene or make 
application to the Nov; York State Supremo Court for. 
yn Order authorising such examination oi youi record 
on notice to Brooklyn State Hospital uno oho 
Attorney General’s. Office. 


VJe trust this information will 
to you. 


of assistance 



Very truly yours, 


Morton 3. ’./alia ch, M.D. 
Director 




✓>■->-1 . 0 -' 

Set i : 1 3. d M. Nub in, M« 
Psychiatrist III 


/!'- 


DMR.ms 


cc: L. Cooper, qsq. 
Assistant 
Attorney 
Genera 3 
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Deputy DIroctor 

A. M. PRIMCIO, M O. 

Chl.fi ol 5«rvlr. 
j. E. RAPPA, M.O. 
Division i 

O. SYKES. M Ed. 

Division II (Acting) 

C. 5AITUPS, M.O. 
Division III 

C. J. CHIARELIO, M.D. 
Division IV 

H. HOUSTON, M S. 
Division V (Acting) 

A. S. IMPASTATO, M.D. 
Division VI 

D. RUBIN, M.D. 

Division VII 

E. PERROTTI 

Division lioison 

Director of laboratories 
A. YIANNIOU, M.D. 

Director of Rchabilitolion 
J. TVIMSEUR, M.A. 

Business Officer 
T. C. GREASER 

Personnel Officer 

F. GAREY 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


-X 

JANET GOT KIN and PAUL GOTKIN, individually ; 
and on behalf of all persons similarly 

situated, s 74 Civ. 584 

Plaintiffs 

-against- AFFIDAVIT 

• 

ALAN D. MILLER,individually and as 
Commissioner of Mental Hygiene of the : 

State of New York, MORTON B. WALLACE, 
individually and as Director of Brooklyn : 

State Hospital, CHARLES J. RABINER, 
individually and as Director of Hillside : 

Medical Center, and MARTIN LIPKOWITZ, 
individually and as Director of Gracie : 

Square Hospital, 

Defendants. 

-- 


STATE OF NEW YORK ) 

) s . s. : 

COUNTY OF NEW YORK) 

CHRISTOPHER A. HANSEN, being duly sworn, deposes 
and says: 

1. I am one of the attorneys for plaintiffs in the 
above-entitled case. 

2. I am employed by the Mental Health Law Project 
full-time to represent persons alleged to be mentally ill 
and mentally retarded. 

3. We receive one or two calls each week from former 
mental patients who seek access to their hospital -ccords, 
usually after they have been denied access by the hospital. 

4. I know of no former patient who has been given 

access to his or her hospital records. 

5. I have spoken today with Leon Rosenblatt, current 
president of the Mental Patients Liberation Project, in 

New York City. 
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6. lie does not know of any former patient who has 
been given his or her hospital record. 

7. In mid-1973, he and a therapist on his behalf, 
wrote to Centra 1 xslip State Hospital, Central Islip, New - 
York, requesting copies of his hospital record. 

8. Central Islip is a hospital under the direct 
control and supervision of Defendant Miller. 

9. In reply to Mr. Rosenblatt's therapist, the 
Unit Chief of that hospital stated that "hospital records 

are privileged and confidential and can be mac.e available only 
on an Order of a Judge of a New York State Court of Record." 
(See attached letter.) 

10. Based on my personal knowledge, I believe the 
claims of the plaintiffs are not unique and that there 
exists a substantial group of former patients who have sought 
and been denied access to their own hospital records, and 
therefore this action should be permitted co be maintained 

as a class action. 


a 




Christopher A 



Hansen 


Sworn to'before me 

this. - 2) '/( day of May, 1974 



Notary Public 


tiKIJCL J. ENNIS 
Nolory Public, Stole of New York 
No. 31 G19H>5b 
Quaiilird in New York County ; 

Ccmmlislon f.xolros M.irch 30, 1S70 
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ANTHONY 6. COPREOSO. M.D. 
Olficiof 

IRVING l. JACOBS. M.D. 
Depcly Dirtdor, Clinicol 

fREOERICK V.'EiNSERG, WO. 
tXr*ctof ol Clinical Loborotonei 


I i 

State of New York 
Department of Mental Hygiene 


CENTPvAL ISLIP STATE HOSPITAL 

Central Islip, N. Y. 11722 

July 31 , 1973 


JAMES T. mifXCR 
Builrveii CMT.c*r 


Jonf identirl ?.nd pr 5 .vilo.-ed- 
’or 5 : -■■ ■• ’ ™r :f r.g oa> 

ict to v :s u?-?d c-piiioo the 
’■lattont’s interest. 


RF: LEON ROSENBLATT 

Louise Cooper, C.S.V7. 

Psychotherapist 
50 W. 97th Street 
New York, New York 10025 

Dear Ms. Cooper: 

This is to acknowledge receipt of your letter of recent 
date regarding the above-named former patient. 

I wish to advise that hospital records are privileged ar.d 
confidential and can be made available’only on an Order or a 
judge of a New York State Court of Record. 

»• 

X regret we cannot be of assistance to you. 

• Very truly yours, 

ANTHONY B. CORFEOSO, K.D. 

. DIRECTOR 


Rodolino Giannola, M.D. 




Unit Chief 


RG:cab 
#71921 
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defendant in entitled to Jud.j.ncnt no a gutter of lav;; and (3) 
Grant In r, ouch other and further relief as thin Court nay deem 
proper. 


Hated: Hew York, Jl. Y. 
*iay 31, 197'!- 


Yourc, etc., 
cola.J’ iVY. 

Alter; ■ r for ..•fondant 

- i-i.. *. • * .*. -4 

Co e jet 

Hew Y . ... Y. 1001? 


;V 

VT 


TO: 


ttitf c:; J. )YY;Io 

• j ~y • 


L, ! ] -. . j . jP.'nj .i . 


. ' • J ’ '■ • 

• » J* .1V til . »VCT1;. 

J 


I!ow York, ii. Y 

. 1001.1 


»»Ar.T ‘ 1 9*’; 

i f i J-i • . %<»' 

* ' • 


1 |(J W i > lj • * • . i v' 

• v-V OC'j 

't i' 
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JAiiuT GOT::i:i and i'.VijL GOT.7T.IT, individually 
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situated, 
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r fji'.rnv ,*v •» i •• -t vv-» * **■ 


v/'ATil 1 W 4 tin 


Gf.ORGR jCOCCTY, bei;p; duly nv::>rn. depose;: and cays: 

J. o.ci or the fir;. of Goi<i;.*ator C I'iynn, attorneys for 
the defendant M. TT-YcTR. rnceu her -.-in bo In individually and 

fin Director of Crr-cic car ire Ilc-.-ital. This al’f I •r.-.a f la rulwaittc 
in a on port of the notion of rain defend''.:! to dimes the action 
upon the around that this Court Ieohs jv-r.i,diction of the subject 
natter thereof or, in the nltornati’.e, for sum;.ary Judy:'rent n^aJ.ns 
plm n&lx j. s t.tiu j n xu\or of r:a l , ,x’*otiu..n . 


1 have boon counsel to trade. baunre r capital for many 

r •.■tors 


years since its creation and a i .v ii of its ..x--rd of L' 
and, J.L'i : .. *. e: o ^-a . s a j. j. j. , . a. a, u r : . i . y . o: o " . 


'J ' t; . 


I have read the affidavit of i,v. IlAivVT.P! Llil'O’./ITZ, 
iicdUal Director of Cracie equate Pus >.Lt' .i, und •• n aa^ iron ry 
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familiarity as lony-time counsel to the: hospital, that he has ac¬ 
curately enunciated the policy of the hospital, and accurately 
described the purely private nature of the Hospital ac an.insti- 
tution. 


y It ic. submitted that the curry in ; out of thin policy 

which, although it reflects the approach of the Department of 
Mental ily.'ione v;ith respect to its ov:n records, docs not consti¬ 
tute "etato action" sufficient to create Jurisdiction in the 
Federal Courts of action:: predicated on the refusal of the hos¬ 
pital to turn over clinic- 1 record/: directly to patients. her 


does "state action 1 

arise by virtu.' 

of the 

fact the 

t the Depait- 

r.ont of Mental h.y-J 

one lias licenced 

Oracle 

Ceuarc i: 

ocpital and he 

certain supervisory 

■ powers with re :e 

cct to 

it. At 

botton, Cme ic 

Square hospital is 

a privet i n r. t i i ■ > 

tion i:\r. 

tine its 

ov;n decisions 

as. to policy in aJ .1 

. areas, inciuli;:; 


havin-; t 

o do wit): the 


records of patients. * 

Since there is no state action involved, it is respect¬ 
fully r.ub/atted that this Court lac ha Juris diction over the sub,.lee: 
matter of the action, however, even if this Court b'.termin'; d that 
the adoption of this policy somehow pave rise to "state action", 
it is respectfully submitted that the policy ic so reasonable in 
nature ac to create no invasion of nn 
righto of plaintiffs. In such circus', 
reasonable and. in harmony with the I'e 

cral question in presented by the co:. uniat in this action and, 
accordingly, cumizery huh".out shou 1 d be '\nt red in favor of the 
defendant MshVIh LH'fOw'ifsi ana ayahs,! the plaint. fi v . 


•/ civil or Constitutional 
stance, the policy beings 
>oral Constitution, no I'od- 


V/herefore, it is respectfully prayed that this Court 
I'vc.nt an order dlanlssinc the action for lass of Jurisdiction of 
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the subject inaltci* or, in the alternative, dirccUnf; -uar.ar: 
,.. cri t in i'a/or oi the defendent I'A'; ,7115 LHV:o , ..'I , i , 2 and r.rainnt. 
..laintilTn, and i\>r ouch other and further relief a 3 to the 

r-M.y nee a proper. 
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UNITED STATES DISTRICT COURT 

FOR IT'S LASTLRR DISTRICT OF IIKVJ YORK' 


JA1IET COTKIN and PAUL COTKIII, individually 
and on behalf oT all purnono similarly 
situated. 


Plaintiffs, 


-aqainct- 


ALAN D. HILLER, individually and an Con- 
i.ii an loner of Mental 3Iy ' :no of the State of 
Rov: Yo-R, MCRTi'S D. UfnoV.Cil, In iividually 
and an Director* of Bros' iyn State 
liouoit -I, Clf.RL-:.; J. R .i-XfSR, inulvtdur.lly 
and an Director . f Hillside Medical Center, 
and ILAR/ID individually and an 

Director of Crac.ic Squa.ro Hospital, 

Defendants. 


AFFIDAVIT ID' 

o: :,jtio:; to 
act io;j . 


74 c 5&4 


SUPPORT 

DISMISS 


STATS OF JIEW YORK ) 

l * • ! • 

) uO • * 

courty of mu yc. ) 

HAilVIR LIPKSRI7Z, beiiv-; duly av;orn, depones and says: 

I aw the Medical Director of Oracle Square Mono Uni 
and a defendant herein, sued individually and in ray cacao -ty an 
Director .of the Hospital. I submit thin affidavit in support of 
ray motion to ell reals a this action for loci; of Jurisdiction oyer the 
subject matter or, in the alternative, for rum-nary judgment. 

I am a. pranuate of Temple University Medical School, 


in Penn 

sylvan) a, 

and 1 

am licen 

nod to p 

the Com 

mom/ealth 

of Pen 

nsylvani 

u and in 

Prior t 

o t'F/M.uy 

on my c 

arrant r> 

oc.ltion i 

0 'VC \ 0 

Square l.o 

u.D.ta) , 

I v.-as t 

i in .01 roe 

County 

hospital, 

* S ]hl.- 

-I.4l L\ <.• 

ohlyn. 



Oracle Square iioroital is a urxyate, pre »rUfa,y no vital. 
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devoted approximately three-quartern to psychiatric patients and 
one-quarter to general medical patients. Situated in the Borouch 
of Manhattan, Grade Square Hospital is what is known as an "open- 
utaiTod" hospital, that in, the doctors whose patients are admitted 
to the Hospital are outside, attending physicians, who are quali¬ 
fied by the hospital to be such. 

Grade Square Hospital is funded privately and receives 
no {.rants or emoluments or awards from the State of dev; York or 
the City of do York, or of any aceticy of the State of iiev; York or 
the ' Lty of How York. In short. Grade Square Hospital is a wholly 
p ri v <• 11 o ins •:i 1 1 1 11 on. 

Plaintiffs In this action seek to obtain the patient 
records of the plaintiff JAHHT COTHIH during her stays an a 
psychiatric patient at Grade Square Hospital. The policy of 
Gracie Hanaro nospicui with respect to the release of two clinical 
records of patients is similar to the policy of the Department of 
llontnl IiycLc.no v;i ch respect to its own i acili^ios as cnuncxaood in 
Section 13.13 of the Hew York Ctato mental Hygiene Lawn There. it 
is provided that clinical moulds of patients in Mental Hygiene 
Department facilities shall not be public records but may be re¬ 
leased pursuant to Court order, to the Mental Health Informalion 
Service, to aLtornoys representing patients in involuntary hospi¬ 
tal! nation cases and, with the consent of the patient, to a physi¬ 
cian who requests such clinical record in connection with or for 
the benefit of the patient. 

The adoption of this policy by the hospital is a volun¬ 
tary one, designed reasonably to protect the confidentiality of 
the information contained in the clinical records of patients. It 
must be remembered, of course, that many of these records contain 
the of-kbo-iloi.vmt ruminations or physicians. .v. well a...; the impair- 







and other utterances or the patients, veil eh can, of course. In¬ 
volve persons other than the patient. Nonetheless, pursuant to 
the policy of the Hospital, if a physician, with the consent of 
Mrs. llotkin, requested a copy of her clinical record as a patient 
in Grade Square Hospital, such record v/suid he turned over to 
that physician. Such physician, it is reasonably assumed, will 
bear in mind, when he receives such clinical record, the need to 
protect the patient against bolus, disturbed by the materials con¬ 
tained in the patient’s ovm clinical record and, also, the need to 
protect the rights of ethers who may bo referred to in the record. 
Bearin'; In mind these needs, the physician may, in his Judgment, 
determine to turn over some or all of the clinical record to Mrs. 
Cotkln. Thus, the interests and rights of all are protected: 

Mrs. Cotkln, through her physician, may indeed yet access to the 
entire clinical record of her 'lays as a patient in the hospital; 
to the extent that her physician feels that portions of the record 
may bo damaging to her, he can screen them out ; and to else ex tone 
that the ri flits of others are affected by entries contained in tee 
record, the physician is equally capable of screening those out. 
Accordingly, Mrs. Gotkin can got what she needs merely by having 
a licensed physician make the required request. 

'therefore, it is respectful] y prayed that this Court 
grant an order dismissing the action for lack of jurisdiction of 
the subject matter or, in the alternative, directing summary juu;- 
meat against the plaintiffs, and for ouch other and further relief 
as to the Court may seem proper. 


QM'ilYA to before me thi; 
31st day of May. 3 97'*. 

RC.v.ru a 

HCTAKi ri'niic. ,\v 

r.'v iij-r.*.; 

Cudl Iiu! h. % ;v* ‘ ,f'. 

Tilel m jitii 3U, I •*/. 


l-i * • V V J. il 3-1 J. X K 




ONLY COPY AVAILABLE 


A-46 







u::itl:d way: 


1 M i»K» J. 


• , t , • f a 

Lit / . i.t X 


'/ ii til \'G:U. 


X 


cortxrf and I’.v,:, ir.-iivi.-.? iaiiy 

'.i .n Lei.:, if of r.ii porsosio :u;;ii.j.oriy 
citunLed, 


l '"i # r» 1* ■» **?*'•• 

JL J U l -i wlli } 


-rpainnt- 


oi‘ 


At , \ • t P» .»r-| T •••> f. ■ • ,t , • -ol T I r,f. 

•••'•-» J t • 1 1, > J. ( •« l » V i. . ... 

i . 4. 1 - - . i » > . I - / • 1 •« J*A.’ 1 • \ I l ! V i .* V .C 4 i.y 

. o niro. u'-r or lyo .. t: to 

K'.'-v’i t*ii., ••• i.« Jt.'.i J. .:i, .1 ;:U L\ 5 c n i.!.y 

f.’1 . *-.C - - 0C* - • > Oi . l ; .t . 

f i.-i ./i V-.. t i •I. v 1 uu.v.l i.y or..I o.a 
Director oi’ v.;v.«ic teuru-o i o:.pi.tca, 

IV minute. 


o a'.Vi . t».!. ? I n Ob it 

_ 

Y-» c :rl>Y 



.0 -y i c* i w 

• • ri *. '.i »/T • T f i **v r 'r • 

«'f 44^ t> » .1 Ja.L 4 < r« j. i >J 

, ri3 

nd for hia ut'-toiiicn 

c 

1 »»"w' *4 f * 
V .*.4 vl L.. i 

ii-iio v(-) of t. 

S-c General fulen 

of the 

*.• iVltvO £Jtotvr. I) 1 o t 

’ ■? / w 

*V P 

ft *. 

t G V' . U 

-f'- . • J. 1 ... 

^4-'- W« • Vr • 4 VW 1 

Ii ajxu V*!' J. v‘ v/ CX i lV.* 

Y'ofiL, 

o i j . ,c.o ; 



i. Upon 

l:»for;ritJ on .onU. b 

'.‘ile.'f, 

p:?.aintIfi* .;a:;.-,t Co 

.. i>Xl 4 

van a 

voluntary or-Li 

nt :.t Gro.cic fpa 

o ro 3:o 

opi tal ( "jconyitiU**) 

on 

« .• ( * ♦ ■* •»’ »*, 
*- V ». A S.. 

» 0CCv\,; i c• Ji *> c c. 

V ocn Iffr; and 30 

TO. T 

he proclpiv-vUrc cr. 

•■I <>Va 

of i.v .1 ;i 

iy of ti.cuu non 

oltrilJ :ii\tio:vs v:ao 

a ncr 

ic.a of na.loidj nttc 

:;r:> to 


v. 

ONLY COPY AVAILABLE 

. 1 


A-47 






T. Plaintiffs ccek to itjsi.jcfc end copy JAIlfT GOTCtti's 
hospital records uhJeh, under the hcrsitalV. policy, nay bo re¬ 
leased to a pbyn.lci.nn, with the con;,. rt of the patient. 

3. Upon '• nfor.-nt.ion so i be I ' of. ;>]... ’.ntlff COlfi'/H 

has made no request that a bcolrnal physU-ion in-rl ••>*.; her hospital 
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UNITED STATUS DISTRICT COURT 
EASTERN DISTRICT OR NEW YORK 


x 


JANET GOTKIN and PAUL GOTKIN, indi¬ 
vidually and on behalf of all persons 
similarly situated, 


Plaintiffs, 

-against- 


ALAN D. MILLER, individually and as 
Commissioner of Mental Hygiene of the 
State of New York, MORTON B. WALLACH, 
individually and as Director of 
Brooklyn State Hospital, CHARLES J. 
RABTNER, individually and as Director 
of Hillside Medical Center, and 
MARVIN LIPKOWITZ, individually and as 
Director of Gracie Square Hospital, 

Defendants. 


NOTIC E OH M OTION 
AND MOTIO N 


74 Civ. 584 
(Judge Travia) 


x 


The defendants, CHARLES J. RABINER and LONG ISLAND 
JEWISH-H.ILLSIDH MEDICAL CENTER, incorrectly sued herein as 
HILLSIDE MEDICAL CENTER, move the Court as follows: 

1. To dismiss the complaint pursuant to Fed. R. Civ. 
Pro. 12(b)(6) for failing to state a claim against the defend¬ 
ants upon which relief can be granted on the grounds that the 
facts alleged fail to show any deprivation of plaintiffs' con¬ 
stitutional or civil rights or that defendants acted under color 
of state lrw as required by 42 U.S.C. §1983. 
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dismiss the action on the ground that principles of state common 
law may bo dispositive of the issues presented. 


4. To grant defendants such other and further relief 


as the 
Dated: 



a Member of the Firm 
LIPPE, RUSKIN & SCIILISSEL, P.C. 
Attorneys for Defendants, Charles 
J. Rabiner, and Long Island Jewish- 
Hillside Medical Center 
114 Old Country Road 
Mineola, New York 11501 
(51G) 248-9500 


TO: BRUCE J. ENNIS, ESQ. 

CHRISTOPHER A. HANSEN, ESQ. 

New York Civil Liberties Union and 
Mental Health Lav; Project 
Attorneys for Plaintiffs 
84 Fifth Avenue 
New York, N.Y. 10011 


LOUIS J. LEFKOV7ITZ, ESQ. 
Attorney General of the State 
of Nev; York 

Attorney for State Defendants 
Two World Trade Center 
New York, N.Y. 10047 

GEORGE KOSSOY, ESQ. 

GOLDWATER N FLYNN 
Attorney for Defendant, 

Mar vi. n Lipkowi t z 
GO East 42nd Street 
Now York, N.Y. 10017 
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PLEASE TAKE NOTICE, that the undersigned will bring 
the above motion on for hearing before this Court- in Room 9, 
United Stater, District Court, 225 Cndmun Plata, Brooklyn, New 
York, on the 14th clay of dune, 1974, at 10:00 o'clock in the 


forenoon of that day or 
heard. 


as soon thereafter as counsel can be 



MELVYN‘B. RUSKIK 
a Member of the firm 
LIPPE, RUSKIN A SCHLISSEL, P.C. 
Attorneys for Defendants, Charle 
J. Rabiner, and Long Island 
Jewish-IIil Is ide Medical Center 
114 Old Country Road 
Mineola, New York 11501 
(516) 248-9500 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OE NEW YORK 


x 


JANET GOTKIN and PAUL GOTKIN, individu¬ 
ally and on behalf of all persons sim¬ 
ilarly situated, 


Plaintiffs, 


AFFIDAVIT 


-against- 

ALAN D. MILLER, individually and as 
Commissioner of Mental. Hygiene of the 
State of New York, MORTON B. WALLACE, 
individually and as Director of 
Brooklyn State Hospital, CHARLES J. 
RABINER, individually and as Director 
of Hillside Medical Center, and MARVIN 
LIPKOWITZ, individually and as Director 
of Gracic Square Hospital, 


Defendants. 


-------------- - -----x 

STATE OF NEW YORK). 

COUNTY OF NASSAU ) SS.: 

MELVYN B. RUSKIN, being duly sworn, deposes and says: 
1. I am a member of the firm of Lippe, Ruskin & 
Schlissel, P.C., attorney for the defendants, CHARLES J. RABINER 
and LONG ISLAND JEWISI1-HILLSIDE MEDICAL CENTER (hereafter 
"Medical Center") incorrectly named in the complaint as the 
HILLSIDE MEDICAL CENTER. Dr. Rabiner is the Chairman of the 
Department of Psychiatry of the Medical Center and is incorrectly 
named in the complaint as the Director of the Hillside Medical 
Center. . _ , 
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I have "had discussions with officers and trustees 


of the Medical Center and with Dr. Rabiner and am familiar with 
the facts and circumstances of this action. This affidavit is 
submitted in support of the defendants’ motion to dismiss the 
complaint for the reasons set forth in the Motion and Notice of 
Motion annexed hereto. 


2. The Medical Center is a private, voluntary 
hospital existing under the Not—for-Profit Corporation Law 7 of 
the State of Mew York. The Hillside Division is the psychiatric 
unit of the Medical Center and renders care and treatment to 
persons suffering from mental disabilities. 

3. The plaintiffs have brought this action under the 
Civil Rights Act, 42 U.S.C. §1983, and 28 U.S.C. §1343, and ask 
this Court to intervene and compel the Medical Center to turn 
over to them the complete psychiatric recoid of Janet Gotrcin 
concerning the period of her confinement at the Hillside Division 
some ten years ago. This information is admittedly sought by 
plaintiffs not for purposes related to medical care and treatment 
but to assist them in completing a bool; they have written. 

4. There are three separate reasons why the Court 
should grant the instant motion and dismiss this action. 

First, the complaint fails to state a claim upon 
which relief can be granted because (1) it is wholly conclusory, 
and (2) those meager facts it contains do not raise issues of 
constitutional dimension nor show that defendants acted under 
color of state law. 
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Second, there is a lack of subject matter juris¬ 
diction because the actions of the defendants are of private 
parties and do not constitute "state action". 

Third, if plaintiffs have any rights at all, they 
arise solely under local common law requiring this Court to 
abstain from exercising jurisdiction. Each of those convene ions 
will be treated separately below. 

I. 

5. At the outset it must be noted that the pleadings 
arc conclusory with respect to alleging violations of plaintiffs' 
constitutional rights. Indeed, the complaint does not allege the 
violation of any specific constitutional right. Nowhere is 
there an attempt by plaintiffs to state how their rights are 
violated and nowhere are the defendants apprised of the manner 

in which they have infringed any constitutional rights of the 
plaintiffs. To permit such a pleading to stand would require 
the defendants to answer without knowing what wrong they are 
alleged to have committed. As shown in the defendants' Memorandum 
of Lav;, the courts have uniformly dismissed actions based on such 
conclusory allegations. 

6. Fundamental to any action under 42 U.S.C. §1983 
is that plaintiff show the deprivation of a federally guaranteed 
right. An examination of the complaint's allegations taken in 
their best light clearly shows that no deprivation of such rights 
exist in this case. 
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Plaintiffs mention the First Amendment. Presum¬ 
ably they claim that the defendants infringe their right of fre- 
speech or their right to freedom of the press, based on their 
desire to have information to assist in publishing a booh. Yet 
there is no shoving that the Medical Center's action is prevent ii. 
plaintiffs from saying or publishing what they wish. Thms is 
apparent from the fact that the book referred to is already com¬ 
plete. (See corns 1 aini, par. IS). More importantly, as shown in 
defendants' Memorandum of Law, there is no case arising unooi 
federal or state law which oven suggests that a citizen's access 
to institutional records arises under other than common or 


statutory law. 

Next, plaintiffs mention the Fourth and Ninth Amend¬ 
ments. The Fourth Amendment protects individuals from unreason¬ 
able searches and seizures by government authorities. This an 
no way relates to the Medical Center's actions and is entirely 
irrelevant to the facts of this case. Similarly, the Ninth 
Amendment has no application to the instant proceeding, as and 
by its very terms it does not confer any substantive rights. 

Finally, plaintiffs mention the Fourteenth Amendment. 
Their claim is that the defendants' actions have deprived them of 
their property without due process. However, there is no claim 
nor is there a showing or just basis under the circumstances of 
this case to hold that the psychiatric record involved is the 
property of the plaintiffs. On the contrary, the recoids arc 
comprised of entries made by Medical Center physicians and 
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employees and as such, are properly the property of the Medical 
Center. This + he plaintiffs recognize by asserting merely an 
"interest" in the records and not ownership. In this connection, 
state law does not recognize an interest such as plaintiffs 
allege. Therefore, any claim based on the Fourteenth Amendment 
is without merit. 

As is apparent from the above analysis, it is 
difficult, if not impossible, to address one's self to the sub¬ 
stantive claims asserted by plaintiffs since the complaint 

utterly fails to set forth facts within the frame-worn of recog¬ 
nizable legal theories. Only because of the explanation con¬ 
tained in the plaintiffs' Memorandum of Law, submitted in - 
opposition to the Attorney General's motion for summary judgment, 
have defendants been able to address themselves to these issues. 
While federal pleadings should be liberally construed, this 
general rule cannot rehabilitate a complaint which is devoid of 
facts that give rise to claims of constitutional dimensions. 

7. A second principal requirement of any action 

under 42 U.S.C. §1983 is a showing that the defendants acted 

« 

under color of state law. The instant complaint utterly fails 
to meet this requirement. The only reference to such action is 
contained in par. 7 of the complaint in the most conclusory form. 
As is set forth in the affidavit of Robert K. Match, M.D., the 
Executive Vice President and Director of the Medical Center, the 
policies that were followed in connection with Mrs. Gotkin's 
request for a copy of her psychiatric record were not state 

ONLY COPY AVAILABLE 


A-56 
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policies nor were they imposed on the Medical Center by any 
particular state statute or regulation. Accordingly, the actions 
of the Medical Center and Dr. Rabiner cannot be deemed to have 
been taken under color of state law. 

Similarly, there are no facts which would warrant 
a finding that the actions of these otherwise private parties 
are to be considered as the actions of a state because of some 
state involvement with thorn. As defendants' Memorandum of Law 
clearly demonstrates, even federal funding or state regulation 
of aspects of the medical field does not amount to sufficient 
state involvement to make a private hospital susceptible to an 


action uml :r 12 U.S.C. K] f ,'£3?,, absent a direct nexus between the 
stale involvement and the complained of act. In this connection 

such federal funding or state regulation does not dictate or in ; 


any way involve the internal policies of the Medical Center 
with respect to releasing psychiatric records to foimcr patients. 
Accordingly, even if plaintiffs succeed in convincing this Court 
that their claim raises some colorable constitutional issue, the 


complaint must nevertheless be dismissed. 


since purely private 


action is involved. 


II . 

8. With respect to this Court's subject natter 
jurisdiction, it is clear that absent the requisite basis for 
jurisdiction, it is without power to act. As indicated above; 
and in defendants' Memorandum of Law, there is an absence of 
any basis upon which to find that the actions of these private 
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party defendants constitutes state action. Thus, the juris¬ 
dictional requirements of 28 U.S.C. §1343 cannot be met and 
this action must be dismissed pursuant to Fed. R. Civ. Proc. 
M 12(b)(1). 


Ill . 

9. Finally, even if this Court, finds both a color¬ 
able constitutional claim and some basis for holding defendants' 
actions lo constitute state action, it should still noc permit 
this suit to continue. As is clear from defe dants 1 Memorandum 
of Law, fundamental issues of state law are involved in this 
action. They are deeply tied to the constirutional issues 

plaintiffs assort. In addition, they are as yet undecided becau: 
of the novel facts involved herein. Under such circumstances, 

abstention is in order and the plaintiffs should be directed to 

bring their actions in the New York courts where the state 

issues can be resolved and the constitutional issues preserved. 

WHEREFORE, it is respectfully requested that 
defendants' motion to dismiss the fcomplaint be granted. 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
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JANET (wb'fKIN and PAUL GOTKIN, indi¬ 
vidually and on behalf of all persons 
similarly situated. 

Plaintiffs, - AFFIDAVIT 

-against- 74 Civ. 584 

(Judge Travia) 

ALAN D. MILLER, individually and as 
Commissioner of Mental Hygiene, of the 
State of New York, MORTON B. WAI.LACH, 
individually and as Director of 
Brooklyn State Hospital, CHARLES J. 

RABTNER, individually and as Director 
of Hillside Medical Center, and 
MARVIN LIPKOWITZ, individually and as 
Director of Gracie Square Hospital, 

Defendants. 


STATE OF NEW YORK ) 

COUNTY OF NASSAU )SS.: 

ROBERT K. MATCH, M.D., being duly sworn, deposes 

and says: 

1. I am the Executive Vice President and Director 
of the Long Island Jewish-Ili 1 Iside Medical Center and am 
familiar with the facts and circumstances of this action. This 
affidavit is submitted in support of defendants' motion to 
dismiss the complaint for the reasons set forth in the affidavit 
of MELVYN B. RUSKIN, ESQ., which is submitted herewith. 

2. The Medical Center is a private voluntary hosp¬ 
ital existing under the Not-for-profit Corporation Law of the 
State of New York, as is demonsfrated by the copy of the Ccrti.fi 
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cato of Type of Not-for-profit Corporation and the Filing 
Receipt from the Secretary of State of the State of New York, 
which are attached hereto. 

As a part of the Medical Center's operations, 
it maintains a division for the care and treatment of persons 
suffering from mental disabilities which is known as the Hillsidd 
Division. 


3. In the past, the Medical Center has received 
Hill-Burton funding from the federal government for additions 
to its facilities. It also receives grants from time to time 
from federal, state and local agencies for conducting research, 
service and demonstration programs in various areas related 
to the medical field. Of course, the hospital is subject to 
those regulations which exist in the State of New York governing 
its functions. 

4. In connection with its treatment of medical as 
well as psychiatric patients, the Medical Center keeps records 
relating to various aspects of the patient's treatment. These 
records contain, among other things: admission and discharge 
histories; diagnoses; observations; course of treatment; medi¬ 
cation; internal memoranda; test results; and physical examina¬ 
tion data. In the case of patients at the Hillside Division, 
these records also include such tilings as: psychological pro¬ 
files; observations and conclusions of treating psychiatrists, 
psychologists and social workers; infer nation about the patient 
which is received from third parties; and psychological evalua¬ 
tions of such third parties which are made by members of the 
Medical Center's staff. The records themselves are i.reoared bv 
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1 
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I 

i 
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Medical Center staff members or employees and arc maintained 

!| 

* primarily for the purpose of assisting the Medical Center in 

I s 

• I 

i) delivering effective patient care. 

i| 

" 5. The Medical Center has adopted a policy governing 

the release of psychiatric records to patients. This policy 
! is self-determined and is the result of evaluations made by the 
'' Medical Center's medical and administrative•staff and approved 
' by its Trustees, who have determined the circumstances under 
: l which psychiatric records should be released. This internal 

i ; 

policy has not been mandated by any federal, state or local 

l I 

statute, ordinance, rule or regulation and was developed by the , 

i Medical Center in accordance with its evaluation of what is 

j 

in the best interests of its patients. Indeed, to my knowledge, 

« i 

this policy was never discussed with any representative of 

, I 

government prior to its adoption and certainly no government 

' I I 

, representative dictated what policy the Medical Center would 

ii i 
follow in this connection. 

i 

Finally, it should be noted that no funds that j 

l 

i 

' the Medical Center receives from any government source are tied ; 

I 

to any requirement that affects the Medical Center s policy 

1 • I 

toward the disclosure of psychiatric records to patients or j 

s 

former patients. Any attempt by a government agency to impose 
I such a requirement would be viewed by the Medical Center as an 

. I 

infringement of its autonomy to determine its own policies with 
respect to the release to patients or former patients of such 
records. 


WHEREFORE, it is respectfully requested that the 

.ONLY COPY AVAILABLE 
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It 


' defendants' 


i 

i 


i 


motion to dismiss the complaint 



ROBERT K. 


: Sworn to before me this 

j| 7th day of June, 1974. 

i/ i i 'UL 

. J'4 C t / *' k _ 


I 

' I 

' t 


■ •> r *: ’ YW’ M 

\(VA n .Y r'JVi Mow York 

N,.. ' V •. r SSD ^ 

To rr. L<pYc$ M.rcii 30, I9...i.r 


be granted. 



MATCH, M.D. 


A-6 2 






ONLY COPY AVAILABLE 
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Lc:/> r.L.u.i' Jir-.iiii,:.. ;Oh mpmcal ChMvu 


Undo 


Soctlcn 3.13 of tiio i.ot-For-i roflt Corpora tir.n Lav. 


Tho unr.o of tho corporation in 'fV.O ISL.M.I.S -h \-T 
■•ILL: I r>L MKDTCAL CiniTMi. 

Tho original tiamo of tho corporation ima TUP LL n 
ISLAND Ji.’vlSd MUSJ ITAL. 

Tho Cortificato of Incorporation wdb fHod by tho ~>o- 
par truant of state on October 20 e ?.9!;9. 

Tho corporation van foriaod pursuant to tho .lenbornhip 

Corporation:! L.-iU* 

Tho poot offico ncldrooo to which tho Secretary of 
Stcto eh nil reel! a copy of any notice required by Inn in 
270-C5 76th Avonuop Now ilydo 1 ; «.Y. HO'iO. 

That undo:’ Section f?01 p It 5.0 a Typo r Uot-for-}refit 
Corporation r.o dofinod in thio Chapter. 

Xii V.17M :-S "'tciu.GF, Ulifl certificate) bar. Leon nab- 
ocribc-d till 0 25th day of July, 197.3* at tho County of 
liovj Yorh by tho undoroifrrjd who affirm that tho otato- 
iconto undo herein tire true mid or tho pcjm3.tJ.os cf pcrjui^ • 


JS/ L. r-SLf-f: ; 

1’ 7 Aaron'”/... Solomon 


ironic one 


c; / 


I KbNAP n F . 'TANO'-’pp 


T7 Loo;;:. 


4 C • *4“ 4> 
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UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF NEW YORK ONLY COPY AVAILABLE 

--X 

JANET GOTKIN AND PAUL GOTKIN, individually 
and on behalf of all persons similarly 
situated, 

Plaintiffs, 

-against- 

ALAN D. MILLER, individually and as 
Commissioner of Mental Hygiene of the 
State of New York, MORTON P. WALLACE, 
individually and as Director of Brooklyn 
State Hospital, CHARLES J. RALINER, 
individually and as Director of Hillside 
Medical Center, and-MARVIN LIPKOWITZ, 
individually and as Director of Gracie 
Square Hospital, 

Defendants. 

-X 


STATE OF NEW YORK ) 

COUNTY OF NEW YORK)SS.: 

BRUCE J. ENNIS, being duly sworn, deposes 

and says: 

1. I am co-counsel for plaintiffs. I submit 
this affidavit in opposition to the motions of defendants 

Lipkowitz and Rabiner. 

* 

2. After carefully reviewing the Mental Hygiene 
Lav/ and the regulation and policy manual of the Department 
of Mental Hygiene, I am convinced that there is very 
substantia 1 state involvement in the day-to-day operations 
of "private" mental hospitals, including state involvement 
in the compilation and dissemination of patient records. 
That involv mv nt is detailed in the memorandum submitted 
herewith. 


74 Civ. 581 
(Judge Travia) 


3. Attached hereto is a copy of a letter 
dated March 11, 197-1 to plaintiff Janet Gol.kin from an 
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Associate Administrator of Long Island Jewish - Hillside 
Medical Center given to me by plaintiff. 



' BRUCH J. LNNIS 


Sworn to before me this 
10th day of June, 1974. 



NOTARY PUBLIC 


ALAN M. l.f.V Cvj. 

KDTAPi MB l ’ *««.-» York 

No. 31 • .’3L721:> 

»n C.'* C'ert, 
Commission hpircs f.'srch 30.197 j 
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ND JEWISH_HILLSIDE MEDICAL CENTER • P O. COX 33. GIEU OAKS.M.Y. 110C« 


( 71 ?) 30*6700 





/ 



March 11, 3974 


Mr 


I anet L> Gotkin 


4 4 Park Trail 

Croton on Hudson, M.Y. 10 9 20 
Dear Mrs. Cotkin: 

V’c have reviewed your rcqucnl for a copy of 
your medical record bean with the medical staff here 
at the 'no up it a 3 and with cur attorneys. After a rpcci-jc. 
rev.i cv; of you:' medical ' eco^d and in accoraancc oath no^pi- 
tnl regulations we do not feel that we will be able to 
release your record to you without either a sunpoena or 

court order. 


l'CCCW 

d, how 

ever , 

can be released to your 

mally 

recues 

.i ,. * .i • 

u l> JL. L 

and accompanies the rer 

izatic 

;i form 

si one 

d by you and acknow.1edj 

Publit 

. The 

i n l o j 

mat ion that we would d:‘ 

conr J n 

;.d to 

that v. 

iiich is pertinent to tl 

tho u* 

.ye i c :i a 

n vino 

re cues l'S this informal. 


.on 


your author:.* 

If theire is anything further I may do to be of assist¬ 
ance please call upon mo. 


Sincerely, 

Robert C. Brice < 

A^sociate Administrator 


RCB:dr 
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Counsel have called to r-y ntfor.iirn that in the r»*:*s:or« 
1.0 ' brief of the plaintiffs, at r-’-r.o 1.1, there a l> late .ont. no 
follonn: "There is r. fact (Hr. onto ’» V.c-1.» : ho roeorcio v.\!li. c.> : bo 

i.lvc.n to ft physic Jam for it r.o«wtro.'Xfc::iont par peso, an is.ye, n::0 
there in a fret Ui:;nute whether the* cm pit to record. as oppsseC 
to an fibs tract , ‘..'5.11 be ylver. to the- physic-i rn. 1 lie* cuch tiiepato 
c-rirtr: v.’ith rorpcct to the policy of Crae to f»;nv.ra !’ -coital v.h ; eh 
I had thouybt 1 hnu node clear in :y affie'v. U., scorn to Hay j)L, 
iny/}, j.n on-opart o. the 'Notion to <UrrA:vj the -vetIon, There, 1 


j.i*vJxc.*i*ocl i-u.t .. .-.o 


v of Oracle* ferarr . 


1 * «ir Ho 

% « * 5 ' »>• tb, ij 1 litj. «i. * 


to that of the iX-partnent of HenU-.l Hygiene:, 'a voluntary one", 

pursuant to which the Hospital, v.ith the consent of Ovj infixf, 
\/oulcl turn over to any phyniclan v.ho re quested it, u cany of lor.. 
Qotuln's entire cli.rue; 3 . -.-c-cord end not duet an nbrtract tia.re >f , 
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■«» - \ j. ^ r* * , i* , ii* 1*0p»i ,r '0*^(1 • T1io to.l (Jocn i**** 

union:; an abrtraca i.s zu^uduu, A,i - ^ - 

<. u03t that it bo reimbursed for the cor to of reproducin': the record. 
In the* alternative, tna physician nay cone to the Honoitul end 
examine the record himself and tfiitc his ovn abstract therefron. 


•/no hovo'tri'r policy does not reruirc that the physi- 
ei.-.n be c.r. .* in txv.'.Un:; tin iv.itlent but, simply, that he be 
tx 3 icensed ubyr ■ ci: u. 

•rp- r.dk'y of hrneie f*..-xv.ro hc.-.pUol is its own policy, 
Uictntcd by no other m " tltv.ti <.n, includin ', the department of 
;; r.cel jlyrioi-o, nr.u it in clearly a rvaso:.:ble one, dcair.ncU to 

uvovcot t:*e in-verm- *-i - -v. 


; 



i. *- • 
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UrilTUD ATAT ."I ntr.Ti'.ICT CODAT 
1 'Oil Tiiii LAo'iit.li DlbiiilCT 01’ !DU YORK 


JAULT COTXl.'i and IW'L CTihlM, Individually : 
c.nu on hehuif of all persona cJaUar.ly 

f.i v* 151 ted, » 

Plaintiffs, : 


u.-'.'LY AiTI-nviT HI 
a .i Aj - j' : •'Vioii 

JL J . > ilV*l J.M4) « 


-against- i 

ALYA D. mid; ::t, Y divi A'-illy and ao Can- : 
i-in.iinnr o: lonhoL ;.v> o. live ;:U.n* oi' 

»• - n . ; r v. ' * . * : r * \ • ’ * • - \ \ * t • 

t | • i , t ! .■» «* •• ' • •**■•••• ? » ’ ■ . "v 

CioU ». • *Di. X *. -• . *■ • ' - . .. ^ 1 

J.DiM / !. LL 1 « »/ . LnO 'i • rf. M » . ■ JL J1*^ '• I 1 .1 i. V' C * • ~* i. t J • 

raid * :• Jliv;ci.or ~.f !. • V ;' .aVc ; .* 1 oeat-cr*, 

L-! - vi . 1 »,* .[. i , lv.1. .i ... * • . .. . v • C*. • . f « i l -1 • 

iJ i. i’JC i jO X *-)X L* i etui Xii* » * t ivt 4. 1. Vk • L » 

Defendants. 


7*1 C a 81 


r/>va fv;-*- r \ 

41^1.1*1 Vv * X * A.i» • .lu.UV I 

i 

OX ikl.'U X *+>•* f 


KOP'AVi* C0D.AJ. bo.lu;-, duly acorn, tic noses and. soys : 


X o;r» a r.icaber oi’ the das? f 1 rn of f. i: lA'AV.Ilj 

r.liuomc.'.vs lor toe dc.*. v-.iOv.uc* ...xt...* i-**-* 


In Point III oT Ilia Plaintiffs' ilo.ooraiHluta in opposi¬ 
tion to our client’s notion to disr.isn i*.o action, it is asserted 
that in so lor as our client’s notion sects cursor:/ .Hviffiont, it 
should fce denied for re 5 lure to suksit a at-uersent pursuant to 
Rule Ac) of the Pules oi* this Court. A Statement under Pule «j(c) 
on behalf of our client v.-un served on Juno 3., 1 7t‘\, end filed in 
the office of tt:: Cl or!: of this Court or June -J. 1’jM. 11 r.i.r 

ojjpears that, by inadvertence, the service of os;.lee oi the otatc- 
r.ent rec.-de on June 3> lf7^> vaa :..acJc only on the attorneys f or the 
other do fend an tr, and not on the attorneys for the plaintiffs. 


Service of a. c 


CO'"? of tr.e :ltut. or. out «sx :e on the att. sovc for 


A-70 





ONLY COPY AVAILABLE 


the* 

plaintiff3, 

by 

i.vail, on 

June . 

the 

otatc 

r.ent 1 

•hot 

tiiore it? 

no cu 

anti 

tlia S 

Inter’? 

nt r 

v\y.\\ Itod 

by th 

Uio 

Stale 

cicfet, 

1 Ci •%*: 

upon t! 

!oiv rr. 

era* 

iont.ly 

•A -> . - 

> » i 

.re'. \ 

rice ho*: 

. Cit 

t:> 

uiur. I.* 

u :l r. ‘ e 

> '» ( ■*. 

V . U 

nnevert -r 

' r* ; * 

. t t 


,«n by live* plaintiffs duo 


•. 4 ..» 1 . .> yj 


It is oi;v> r-r.r.acl 
jl'j : j Jura lit. ou r c i 
utv.ler hole '.. ( )• 
of tho uov.'.nt but, :-ia 


i n j 


*• f T T *> f 7 - ^ * rv 1 t t 


eoi'K/. > &ou j 
;•(.;) .. o.-uiuo': n > cueh 


int l ii’a 1 otatouon t 
cantor, t on the part 


u the part of the oepoc.ln-; party. 


GbPHJ to l.-Pr-ra 


. V»i Uw.'j* V* - «j • 


J ' f 


: *1?»V Y-ffcS 
^ •* , ir ,4 Y'• s 

>.c! *-i o .,"v 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT 0? HZ’.'l YORK 


JANET GOT KIN and PAUL GOT KIN, 
individually and on behalf of 
all portions similarly situated. 


Plaintiffs, 


-ngainst- 


: 

t 

: 74-C-584 

I DECISION AND C 


ALAN D. MILLER, individually cud as 
Commissioner of Mental Hygiene* of the : 
State of Haw York, MORTON S, V’A.LLACII, 
individually ar.d as Dire tor of t 

Brooklyn State Hospital, CHARLES J. 
RABXKMR, individually and ns Di.re-.tor : 


^ •* »t • i i : .1 - • • - i 


MARVIN LIPKONITB, individually and an : 
Director of Oracle Square Hospital* 

♦ 

Defendants, 


July 24, 10 


APPEARANCES: 



. • 

f 

ENNIS, 

-»Cf) 
l^vV. • 

Civil 

Liberties Union 

»alth L 
Avenue 

,aw project 

•* v 

f 41 • *. • 

10011 

4 

» T> 

1 ill A \ »' • 

% * • ■» n.-'n 

J...1 t • 


Mental Health Lav project 
G4 Fifth Avanv a 
Kcv York, N. Y. 10011 
Attorneys for Plaint if £'• 


> i •»< : .» 
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LOUIS J. L£r XC.JIT2, ESQ. 

Attorney General of the State of New York 
2 World Trade Center 
Now York, IT. Y. 100 J7 

Attorney for Defendants, ALAN D. MILLER, 
Corv.n.iEsior.er of Mental Hygiene of the State 
of Hew York, and 

MORTON D. WALLACE, Director of Brooklyn Sta 
Hospital 


SAMUEL A. HIRSIICEITE, ESQ. 

First Assistant Attorney General 


MARIA L. MARCUS, ESQ. 

Assistant Attorney General 
Of Counsel 

/ 

LITRE, BUSAIL & SCKISSSL, P.C., ESQS. 

3.3 4 Old reentry Road 
Min eel a, i>. i. 11_>01 

Attorneys for Defendant,CHARLES J. RA3INER, 
Director of Hillside Medical Center 


' KELVIN 3. IVJSiail, ESQ. 
MICHAEL L. F.ALTISCIEJR, 
Of Counsel 



GOLD;’ATER u FLYNN, ESQS. 
60 East 42r.d Street ; 
Mew York, !»’. Y. 10017 


Attorneys lor Defendant, 
Director of Grade Sauer 


marvih li?rcv:it 

e Hospital 


9 


GEORGE ROSSGY, ESQ. 
!• ROBERT CONRAD, ESQ. 

•* Of Counsel 

•l 

!i 


ii 

; l 

TRAVIA, D. J. 
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j On several occasions 'between 1962 and 1970, the 

i 

j 

plaintiff Janet Gotkin was a voluntary rental patient at 

’• t 

Brooklyn State Hospital, Long Island Jcwich-Hillside Medical 
tenter and at Grade Squcro Hospital. The precipitating caue 

for tr-any of theso voluntary hospitalizations was a series o*. 

• « 

threatened suicide attempts. It is alleged that sinco Septa; 

*• 

of 1970, the plaintiff Janet Gotkin has not been hospitali-ee 
or treated for any xuantal disorder. 

janot Gotkin and her husband Paul Gotkin, havo co- 
authorod a book, which is to be published v oy Quadrangle iD^o/Ci 
in late 1974 or early 1975, dealing with Janet Gotkin 's expe¬ 
riences v/ith psychiatry and, '.Tore specifically, with ner 
rcedical treatment at the aforor.'.or.tior.ed hospitals. In an 
atter.pt to verify oorr.e of the ^ factual data contained in <_..i~» 

/i 

boo); and to coroare her recollection of certain incic.er.fs 

1 

with the hospitals * version of what had transpired, the plai 

•i ' 

tiff Janet Gotkin wroto to the various hospitals where she 
had been treated and requested’access to any uedicol roccrus 
which night relate to her. Bach of theso hospitals, however 


/l iho factual, data sought by the plaintiff Janet Gotkin 
*! included elates of ad .lesion, drug dosages, diagnoses, 

dates of shock treatments and test results. 
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rofused to grant the plaintiff's rcquoat. " ' * 

,! On April 16, 1974, tho plaintiffs, Janet and Paul 

Gotkin, commoncod tho instant action, on behalf of tho.n^'-lv_o 
an won as on behalf of all other former mental pationto who 
had similarly requested and v.’ore denied access to thoir 
hospital medical files, against Alan D. Miller (the Commission¬ 
er of tho lie w York Department of Mental Hygiene), Morton 3. 

Wallach (tho Director of Drooklyn State Hospital), Cnarleo J. 

/ i 

Itabincr (the Director of the Hillside Medical Center) and 

Marvin Lipkcv/its (tho Director of Gracia Square Hospital) . 

jurisdiction for tho action is predicated upon the statutory 

provisions of the Civil Rights Act, Title 42 U.S.C. 5 1933 

/3 

and Title 28 U.S.C. § 1343. The gravamen of the plarr.trres 

complaint is that the defendants* refusal to grant tho plein- 


Plaintiffs erroneously named Dr. Rsbinor ns the Dirac 
of the Hillside Medical Center. Actually, the hospital*s 
proper title is Lon 3 island jewiun^.i 1 lsrc. 2 i/.Jicu 
Center and Dr. Rabinar in n.'* its Director, but is 
tho Chairman of the psychiatry Department. 

Plaintiffs also refer to Title 20 U.S.C. $ 2201 v.s a 
basis for jurisdiction. This section, commonly referred 
to as the "Declaratory Judgment Act," is not an mao- 
pendent grant of jurisdiction in tho federal courts; re 
oimply makes available an additional r needy whoa 
jurisdictional predicate exists. See C. WRIGHT, lY-J-A.u 
COURTS 449 (2d rid. 1'970) . 
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\ 5. 


tiffs access-to the requested ;:.edical records constituted a 


deprivation of the plaintiffs' righto under the First, Fourth, 
Ninth and Fourteenth Amend ents to the United Staton Constitu¬ 


tion. 

As a consequence of these alleged constitutional 
* % 

deprivations, the plaintiffs request this court to: 

(1) determine that this action may proceed as a 
5 . 

claso action? 

(2) issue a judgment declaring that defendants' 
rules, regulations, customs, policioa and practices, under 
which all former patients are denied the right to examine 
their cvn hospital records, are unconstitutional? 

(3) issue a preliminary and permanent injunction 
enjoining the defendants and their agents and successors from. 

| 

enforcing said rules, regulations, customs, policies and 


practices? 

(4) is sue a judgment declaring that all former 
pationts have the right upon demand to examine and copy their 
cwn hospital records unless v/ithin a reasonable time alter 

•euch demand the person having custody of the records applies 

\! 

for and thereafter obtains a court order denying access to th 

■\ 


l records; and 


(5) issue a preliminary and permanent injunction n- 
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I t * 

quiring tho defendant* immediately to allow the plaintiffs to 

inspect and copy plaintiff Janot Gotkin'a complete hospital 

records at Brooklyn State, Hillside and Gracio Square Hospitals. 

0n May 14 , 1974, tho state defendants, i.e., Alan D. 

; /4 

Miller and llorton B. Uallach, rr.ado application to this ccj. v. 
for an order granting sunnary judgment in their favor and 
against the plaintiffs, pursuant to Rule 56(b) of the rederal 
Rules of Civil Procedure, upon the grounds that there exists 
no genuina issue of fact to be trie! and that they are entitled 
to judgment an a matter of lam. On June 3, 1974, the defer.ee.•*. 
Marvin Lipkcwitz made a similar application for summary judg¬ 
ment nnd in addition made an alternative motion for tho oi^.~ 
missal of tho plaintiffs' action, under Rule 12(a)(1) of the 
Federal Rules of Civil Procedure, on the ground that tnrs ccurm 
lacks jurisdiction of tho subject matter of the present acoion 
because tho defendant i3 purely a private person whose actions 
with respect to the plaintiffs give rise to no federal con- 

i 

stitutional righto. Subsequently, the defendant Charles A. 
Rnbiner also moved for a dismissal of the action, pursuar.c to 


/4 nr. t’allach is the Director of Brooklyn State Hospital, 

~ which is classified as a Deparuaant of mental iB-iana 
!: facility under Section 7.15 of tho How York Mental hyg: .' 1 

|i Lav/. 
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Rulo 12(b) (1) and 12(b)(G) of the Federal Rules of Civil Pro¬ 
cedure on tho grounds that the facts fail to show that a con¬ 
stitutional deprivation has occurred or that Gracio Square 

/S 

Hospital's actions wero under color of state law. 

:!. From tho outset, it should be observed that the 

plaintiff Paul Gotkin is not a proper plaintiff to this actio. 

Nowhere in tho complaint or in tho plaintiffs' papers ana 

memoranda has it been alleged that he was ever a mental patia. 

/G 

‘at any of the defendant hospitals. Nor haa it been alleged 
that Paul Gotkin ever requested ana was refused access to 
either his or his wife's medical records. Therefore, it can¬ 
not even bo assorted that Paul Gotkin is a member of the cine 

ho nw purports to represent. 

The standard" for determining whether a Civil kigr.ts 

complaint should be dismissed is a rether narrow one and the 

courts have been generally loath to dismiss such an action, 

• % 

unless it appears boyond doubt that tho plaint!rf can ptevo 


/5 The defendant r.abinsr additionally requests tnio court 
•; ~ to abstain from exercising -jurisdiction in the present 

action. Suffice it to say that abstention in Civil IV-q: 
,! actions "m.a/ be invoked only in a narrowly limiter. --t •: 

special circumstance..,'• 

Auth., 3S3 1\2<X 232 (?u Cir. IZ'.Z) , u 

‘i ' 053 (1970), which arc not processed herein. 

;/6 In her letter of October 31, 1973 to the Director or 
;! Brooklyn State hospital, the plaintiff, Janet Gctkin, 

admits that her husband is net zn ex-mental patient. 
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no act of facta in support of hio claim which would entitle 


him to relief. Sea Jonhins v. y.cKc i than, 305 U.S. 411, 422 


(1969) j Hol-.'J3 v. Few York City Founiro Auth ., 353 F.2d 262 


(2d Cir. 19G3), cort. cooled , 400 U.S. 853 (1970). Yet, it ^ , 


has been uniformly hold that in order to successfully maintain 1 


a cause of action under the Civil Rights Acts, a plaintiff 


must demonstrate: (1) that ho has been denied a right, privi- • 


logo or immunity secured by the Constitution and the laws of 


the United states* (2) that it was the defendants who subjoe 


him to the deprivation complained of; and (3) that the defer..: 


ants acted under color of state lav/, dee, c. g., Klotschha u. 


Driver , 411 F.2d 436 (2d Cir. 1959); see also Adlehas v. d.h . 


Kr ona ,4 C.o . , 393 U.S. 144, 150 (1970); John so n v. Cam: t el C:.'. 


I,odes !:o. 74, Fraternal Order of Police, 477 F.2d COl (4th Ci: 


1973). Therefore, one of the central issues now confronting 


this court is whether a hospital '3 refusal to grant a former 


montal patient access to its medical records constitutes a 


violation of that former patient's constitutional rights. 


question is decidedly one of first impression and since its 


resolution is. pivotal to the plaintiffs* right to proceed her 


this court will closely scrutinise each of the plaintiffs' 


claims of constitutional deprivation. 


—A-79. 
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. . FIH^T Ayr.'.TT’WTT CLAIM 

Plaintiffs' claim of abridgement under tha First 

: 

Amendment is essentially founded upon a line of Supreme Court 

decisions which ostensibly recognises an individual's "right 

/7 

information and ideas." Although it is beyond cavil that su 
a right docs exist, thi3 court believes that its tonoto aro 
totally inapplicable to tho facts presented heroin. 

The "right to receive information and ideas" has til 
ways been used ns a necessary corollary to the right of frees 
npooch. A "speaker's" right to voice his opinions on public 

i 

and controversial issues without restraint would bo an empty 

freedom if tho .govex ... ent could impose restrictions upon his 

audience's right to hear what he had to say. Thus, in Thr --»s 

*■% 

v. Collin s, 323 U.G. 515 (1545), the Court struck down a i :tat 
law which required tha registration of labor organisers barer 
thoy attempted to recruit union membership. In so holding, t 
Court explicitly recognised the labor organizer's right to 

4 

apeak und tho v.’crkors' corresponding right "to hear what he > 


Although tho plaintiffs' complaint fails to specify whi< 
of tho many constitutional rights- under the First A:*er..- 
ir.ent have been abridged, their Minorandum of Law in C* :■ 
eition to tho Motion for Summary Judgment more clear.!'-/ 
delineates under which right the plaintiffs seek, protec¬ 
tion. 
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to cay." Id. at 534. Similarly, in Lament v. postmaster 
General of the United Staten . 331 U.S. 301 (1965), tho Court 
found a ctatuto, v/hich permitted the government to hold 
^communist political propaganda" arriving in the mails from 
abroad unions the addressee affirmntively requested in writin 
that tho material bo delivered to him, to bo unconstitutional 
Tho rationale for this opinion stemmed fro.; the unjustified 
burden the statute placed upon the addressee's right to re¬ 
ceive ideas. 


Outsiclo the sphere of public or controversial issue 
the "right to receive information and ideas 1 ' loans much of it 
vitality and justification. Moreover, the "right to receive 
information" has never boon used b^the courts as a constitu¬ 
tional cudgel to compel an unwilling "speaker" to impart in¬ 
formation or ideas to any individual v/ho requests him to. <\s 

l 

one o ..inent authority has observed, the "right to hear" has 
only been recognised in situations v/horei (1) tho speaker is 
discussing public figures, issues or other matters of social 
importance? (2) tho speaker desires to bo heard; and (3) the 

i 

listeners havo boon givon an opportunity to leave or ignore 
the speaker. Le e Fork ouch, F reedom to h oar ; a Pol itical 
.<ur>11 f J c a 11 on c f tho First Amend mr..;, 46 WASH. L. PJ3V. 311 
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(197lji . Thus, plaintiffs' attor.pt to invoke tho "right to 


roceivo information" in tho context of thin caco, would coem 


to bo an overly broad oxtension of tho right and an unpre¬ 


cedented interpretation of tho First Amondrr.ont. 


Although net rained by tho plaintiffa, a question 


rray still ariso an to whether tho hospitals' refusal to permit 


tho plaintiffs access to plaintiff Janat Catkin's medical 


records v;as tantamount to a prior restraint of the right to 


freedom of speech or freedom of tho press. This court thinks 


not. Plaintiffs have already completed the first draft of 


their book and tho defendants in no way have attempted to 


restrict the content of that book or halt its publication. 


FOUHTM A IZCWjy-'.T? CLATM 


Plaintiffs' contention that the defendants' actions 


violated the Fourth Amend; ant 1 a proscription against "unreason¬ 


able searches and seizures," is, to nay tho least, a novel 


argument. Although courts have hold that the safeguards of 


tho Fourth Amendment are not wholly confined to criminal ac¬ 


tions, sea , o.o. , Lr.nreaso v . R■ / .• onrr. Fuv:>itura Co ., 315 


F,Cupp. 71G (N.D.II.Y. 1970), the application of tho Fourth 


Amendment in a civil context has usually been confined to 


replevin actions where a creditor has repossessed chattels in 
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tho possession of a debtor. The present action is not even 
remotely similar. Here, nos ns or. ion ar.d ownorahin of tho modi- 
cal records has alwa/3 remained with the hospitals and there 

has been no "seizure" in a constitutional conso. Moreover, 

# 

even assuming nrrruar.do that the hospitals' retention of their 
own records is to be construed as a "seizure," it cannot 
ocriouoly be argued that it was an unreasonable one. 


NIETTH 7dES?-*3>TJ:? Cl ATM 

Plaintiffs advance the claim that the refusal to 
permit for er mental patients an opportunity to inspect win- 
copy the hospitals' medical records which pertain to than; 
amounted to an intrusion of their "right to privacy" unaar tue 
Ninth Amendment. Such a claim is patently without merit. 

t 

This court fails to sea hcv: tho "right of privacy" is in any 
way germane to the facts presented heroin. It would bo an en¬ 
tirely different matter if one of tho defendants was at tempt ir. 
to publish material which referred to the plaintiff Janet 
Gothin; then, invocation of tho Ninth Amendment would have no... 
justification. But ouch io net tho case nnd thin court cannon 
visualize hew tho withholding of an undinput ably confidential 
medical record constituted a deprivation of tho plaintiffs* 
right to orivney. 


( 
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'• It io possible that tho records sought hero contain 

references to and statements by other rental patients, which 
arc entitled to some degree of confidentiality. Givon tho 
fact that tho plaintiffs' purpose for requesting these recorcs 
is to publish a booh, it is ironic that plaintiffs' success 
in this action could conceivably violate tho very rignt *-o 
.privacy which the plaintiffs rely upon. 

FCUR?r~:mi cid.z:i 

’ • h moro intricate question to bo resolved by this 

court is whether tho defendants' actions constituted a cepriv; 
tion of plaintiffs' property without duo process of lav;. Such 
a claiu io necessarily dependent upon a threshold finding th.:- 
fortr.or mental patients have a property interest in hospital 
medical records concerning them. The establishment of any 
; property interest io substantially the result of state, rather 
] than constitutional, law. As the Supreme Court in n snr d _of 
Regents of State Colleges v. ?oth , 403 U.S. 0-34, 577 

’» i, 

articulated: 

i “Property interests, of course, are not created 

by tho Constitution. Rather the/ aro created and 
their dimen rienu nre' defined by existing rules or 
j under st ending a that stem fro.-, an independent source 

ouch as state lew-rules or understandings tr.,^ r.ucvm e 
i certain yonoiitJ enu mat — 

) went to those benefits." 


" ; Ai.-84 
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Therefore, in order to assert n property interest in a hospital 
record, a former pationt must domonstrato some legitimate claim 
of entitlement to it under orate or contractual law, 

” Turning first to the statutory law of Hew York, this 

| » 

court is unable to discern a single legislative enactment which 

oven implicitly recognir.es a former mental patient's entitle.---;-, 
to ho 5 -oital records concerning him, ‘Tho only statute which re- 
latoo to the disclosure of a mental hospital's medical reccrr.n. 


Section 15 

.13 

of 

tho 'Ao 

ntal Hygiene : 

that patio 

nts 

or 

former 

patients 

aro 

direct acc 

ess 

to 

their 

records. 

Tha 


"§ ^ 

15. 

13 *Cli 

nical roc 

ore’s 


(a) 

A 

clinics 

.1 record 

for 


It AA I 1.. I- — v. w • — — — — w 

information on all matters relating to the admission, 
legal status, care, and treatment of the patient ar.d 
shall include all pertinent documents relating to the 
patient. Tho comisnionor, by regulation, shall do¬ 
te. 1 rmir.-o tho scone and method of recording information, 
including data pertaining to admission, legal matters 
affecting tho patient, records and notation or course or 
care and treatment, therapies, restrictions on patient's 
rights, periodic examinations, usd such other in.tor...a— 
tion as ho may rcctuiro. 

(b) The commissioner may resuire that statistical 
information about patients bo reported to tho depart¬ 
ment. Homos cf pat: cuts treated ---t cut-patient or 
non-re si do r.tiul facilities and at general hospital 
ohall not to required as part of any such reports. 

(c) Such information about patient u reported to the. 
department, including the identification of path onto. 
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end clinical records at department facilities shall 
not bo a public record and shall net bo released by 
tho dcoartrr.ont or its facilities to nny parson or 
agoncy outside of the department except 03 follo.’sj 

1. pursuant to an order of a court of record. 

2. to tno mental health information service. 

3. to attorneys representing patients in pro¬ 
ceedings in which the plaintiffs involuntary hos¬ 
pitalization is at j.3suo. 


4. with the consent of the conmiosioner and 
the consent of the patient or or someone author!, 
to act on the patient's behalf, to: 


(i) physicians and providers of health, 
mental health, ar.d social or v/elraro services 
involved in caring £c-r, treating, or ■*-CiU-.o— 
ilitatir.g the patient, such information to bo 
hopt confidant:. a.I and used solely for the. 
benefit of the patient. 

(ii) other persons who have obtained such 
concent. 

5. with the consent of the coru.dcsioner, to: 

(i) agencies requiring information r.ecco- 
oary to lr.ehe way., cuts to or on be.unlf or 
patients pursuant to contract or in accordance 
with lav:,* such information to bo V.cpt confi¬ 
dential end limited to the information roquir-a. 

(ii) persons and agencies needing informa¬ 
tion to locate r:.isuing persons or to rearn- 
mental agencies in connection with crii rr.il 
investigations, such inrorr.r.tion to be 1 :.r.rm 
to identifying data r ’.'scorning hespitnlr_ .trc. - .. 

(iii) the firean c control board of the 
city of I Taw Yorh, when such beard has roquestc- 
information with regard to n named person, pro- 


ir. 

7v ac. 




ONLY COPY AVAILABLE- 16, . 


.."viding ouch request is accompanied by ^ 

a certification froui ouch board that t.ie 
named ocreon hns applied to it for a . 

permit* or license pursuant to sections 
and 425-6.6 of the adrainietrativo cccie or 
the city of hew York. 

(d) nothing in this section shall prevent tnc ex¬ 
change of information concerning patients, 
identification, between (i) focrlxti.es previa.., 
vicoo for ouch oationts pursuant to an approver, un . ^ 
eervicea plan. * M defined in article oleven. 
to ccjrocrnnt with the dopartsea. ana (-D <-*- ?--- 

- or any o': its facilitico. Information so «;c.w 
shall ha hoot conficlnr.tial and any Iteitaticnn on 
roloaso of cash inforr-rtion inoosce on too S-W 
tho information shall apply to tho party receiving u.a 

information." 

The silence of Section 15.13 oa to whether cental 
patients thossolvoa night ha entitled to access to their 
nodical files,,, should not ha construed as a tuc.lt legislative 

r . .. . v t v " > statute establishes a 

iirprimetur.. huito tho co.^.y, x..^ 

general . ulc of nondisclosure and only permit a accoun to a 
mental hospital's medical files in a limited number of 
enumerated situations. Whore, as here, a statute makes 
specifis exceptions to its general provisions, the general 
rule of construction egBSS^^ ost . oxc lutio 

altering should be invoked and a?., exceptions not spocifrcal 

stated in tho statute should be excluded. -— 

v. Pinch , 321 p.Supp. 1267 (3.D.W.Y. 1971). The prcpriccy o 
applying this rule of construction to this particular otttut 
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io amply supported by a number of ITew York ensoo which have 
boon vigilant in restricting the right of access to a ir.ontal 
hospital'a records to only those parsons specifically listed 
in the statute. Son , e.a ., Groff v. pavers , 1C6 Iliac. 914, 

65 W.Y.S.2d 124 (Gup. Ct. M.Y. Co. 1246)? Mu near v. ntnto , 

41 N.Y.S.2d 93 (Ct. of Claires 1943). 

Similarly, the regulations and policy of the Ucv; Ycr! 

V. 

Department of I'enti'.l Hygiene rocogniao no right of a former 
patient to gain direct access to his medical records. Dopart- 
iruntal policy, however, does permit a former patient to desig¬ 
nate any licensed physician to receive the records for him. 
This procedure, on the one hand, allows a former patient to 
gain indirect access to his medical files and, on the other 
hand, it also ineuros that a licensed medical practitioner 
vrill have an opportunity to review the hospital records before 
turning them over to tho former patient. The rationale for 
not granting the patient direct access to this information is 
becausei 

; j (1) medical records ordinarily include information 

•i 

otntcd in technical medical terminology which might be mis- . 
understood and misconstrued by an individual not medically 


trainedj 


'! ' 
fs=> 


(2) the revelation of so...a information in a forme: 

.. _____ 
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patient's rocord could be detrimental tb that individual 'a 
current well being; and 

• (3) information in an individual'o medical rocord 
often includoc references to other individuals, such as rol: 
tiveo, friends or fellow patients, which she-, d remain ccnf 
dential in order to protect the righto of those other indi¬ 
viduals. 

It is not material to the issues presented in thi 

case for this court to pass upon the wisdom of such a polic 

It is only necessary to note that such a policy dees exist. 

It might, however, be relevant to note that ITsw York is net 

the only state which permits access to medical records thre 

a "screening mechanism. " California, for instance, simile 

denies a patient direct access to medical records but 

permits him to authorise his attorney to examine and copy r 

i 

or any part of the record ’without the necessity of filing 

cult. In a recent report,by a commission studying medical 

malpractice, it wan observed that: 

■j "[A] medical record in the hospital or the 

physician's office is far more than a scries 
of entries reporting diagnoses, doctor's orders 
and actions taken pursuant to such orders. .In the 
ij hospital ratting the record is a complex of com¬ 

munications between health professional. 1 .;, a. a eluding 
a written history and physical progress notes, 
nurses' notes, consultations, lab resorts, operation 

I , 

i nummary, discharge summary and the xrxo. During 
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tho course of a particular hospitalization tho record 
r.ay include a wide spectrum of speculation ar.d observa¬ 
tion ns tho various rror.bcro of tho health team con¬ 
tribute thoughts and observations that load eventually 
to the final diagnosis. If not properly explained, 

. many of thoao entries could bo exceedingly disturbing 
to a patient already apprehensive. Hcvevcr, to cot or 
cuch entries could often eliminate the very clues that 
lead to successful diagnosis and treatment. 

... Also the health tcasta use a wide variety 
of abbreviations and phrases that can be oath con¬ 
fusing and unintelligible to the layman. i or uij. o_ 
these reasons, the patient, thongs ho in entitled to 
information about hie h.v.OLch and bin core, needs 
guidance in understanding and using it. For reasons 
such as these, r.eny physicians are reluctant to give 
cooi od cf their records to patients.” ibbhl, It:?. C? 
ssc.’s co:t!io::ic:: 0:1 :rh>. £AL?r.AC£ic3, at 75 (1973) 
(hereinafter "hbporrr”). 

Turning nov.* to the case lav/ of liew Y.o.vh, iv. lhosid 
bo observed that few cesen deal directly with access to a 
mental hospital's records and that, tort of the decisions ir 
this state, as v/ell as in ocher jurisdictions, ' evolve t».e 
question of access to nodical records gor.eraj.iy. Altnocgu 
theso latter cases should bo examined, their application to 
the present action nay be inappropriate since states have 


Stntiecnlly, the ovorv;holuiny majority cr states do r. 
permit a for; or r.aticjvt access to mis medical rc.cor'i : 
cither directly or indirectly, prior to the raintontuu 
of a suit for malpractice. *ly_\A??...hDJ./. to — 
jOp gfX-iihT.’.hY• Cj on ino. m*iI,7?.?.ctics 101 (1373). 

(hereinafter "A??. TO h-jyOh?.”) 
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traditionally boon r.oro protective of tha records of mental 
patients. Sc? A?P. TO JISSOST at 131. nevertheless, tlva stats 
courto of Now York havo hold that medical records are the 


pronorty of the physician or tho hospital and not the property 

/\ 

Ao tho court stated in In re Colbe rt. 2HC-.J1 , 


of tho patient. 

Will, 57 Mice.2d 391, 292 M.Y.5.2d 306 (fiurr. Ct. Erie Co. 


19S8)i 


"This Court is satisfied, however, that records taken 
by n doctor in the examination and treatment of a 
patient becc-.e property boleaping oo tho doctor. 
Generally sneaking, an individual coos not seek out a 
doctor for tho purpocs of obtaining records for his 
1 u* liut z. i St> r. fc)*io v^srooiwi Erjjrvics!# ox ~r.i-3 


•” “b '* *“ %W ** 

treatment. Tho cost of x-rays, cardiograms, etc. ar.:l 


physician in tho arcs o.: u. 


rr.enc of th- 
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In the Cul bertson case a deceased physician had directed in 
hie will that upon his death hi.3 executor should burn ar.d 
destroy all of his medical files. Former putionus of the 
doctor petitioned tho court seeking u:i or car (1) couponing 
the executor to deliver to then their nodical records; or 


/9 This view would seen to bo in accord with the spuronce 
adopted in the vast majority of scutes. xrU, 


• -) > ;• *. • : vf * 
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alternatively, (2) per pitting them to examine ana copy the 
rolovant records. Although the court held that destroying t'r 

i 

records would violate public policy, it ctill refused to gran 
either of tho petitioners' requests for relief. Rather, the 
court ordered the executor to "p.ahe available tho records ar.d 
notes pertaining to the petitioners to the succeeding physic! 
of tho petitioners upon tho authorised request of tho peti¬ 
tioners." Id . at 010. 

Implicit in the court's decision to deny the peti¬ 
tioners tho relief requested was tho court's determination th 

former patfonts do not have any claim of entitlement to their 
" /£0 

rocordn. In reaching this determination, the court quote 

at length from too principles of Professional Conduct, which 
had been prorr.ulgr.tod by tho American Radical Association. On 

of the. quoted Principles is e_”< :rpted hero. 

»: 

"4. COPY OF PHYSICIAN'S RLCOLD TO PATIENT 

Tho Judicial Council does net believe that 
,! Chapter II, Section 3 .(1935 edition of the 

Principles) intends or requires that a 
;; physician give a copy of his records to his 


/ IQ In their statistical survey of the various states, 
representatives of the Georgetown University La:; 
Center found that Yaw states recognised tho intare..u 
of tho patient in hie hospital rcc.orc.a. 7d . 
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patient. Theca records are primarily tho 
physician's own notes compiled during tho 
course of diagnosis and tror.trcrir, r.o tr.-_.t 
ho rr.nv review and study tho course of tho 
ill non o and his treatment. Tho records 
oro nodical and technical, personal and 
Often informal. Standing alone they are 
ir.canir.glaon to the patient hut of value 
to tho physician and perhaps to a succeeding 
physician. The patient, however, or ono 
responsible for him, is entitled to knew the 
natv.ro of the illness end the general course 
or regimen of therapy employed by his physician. 
Tho oxtont to vnich the physician rust a_.vi.se 
his patient r;.:r/ be limited oy the nature or one 
ill r.o on and the character of the patient. Tno 
physician in advising his patient must always 
act as ha would wish to he treated -./ere ho 
in a like situation, (Judicial Council, 1S55). 

J.(U u"C 


Granting a former patient access to medical records 


without resort to litigation in the exception rather then the 


:ulo in an overwhelming majority of our states. ?.s.,o.r 1_5 


only six states had enacted special access laws, permitting 


patient to cxamJLr.a and copy hin radical records without 


to litigation. Poo /.??. TO hkror.T at 101. Once again it 


should he emphasised that a r.ontnl patient's records are 


viewed in a ir.oro restrictive light than are the filea of 


patients in general. Thus, in many of the states where 


special access laws are in effect, access to a mental 


A-93 ‘ 
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hospital'c records io specifically cxcmp cd. 


/II 


( 

v 


"Many of those access statutes state, that their 
i provisions are inapplicable to the records of r.ontni 
patients v.’hoco records are governed by separate lnw3 
and regulations. 

Many states are by statute explicitly protective t 
of the confidentiality of tee records of patients in 
ntate mental institutions. Usually the disclosure of 
their records is prohibited by la*./ except (1) on the 
consent of the patient, (2) by .consent of the hospital 
director as necessary for the treat .-.ant of the patient, 

(3) as a court may direct upon determination that dis¬ 
closure is necessary for the conduct of proceedings 
before it and that failure to disclose would bo con¬ 
trary to the public interest, and (4) in hospitalisation 
proceedings upon request of the patient’s attorney (o.g. 

' Kansas)." APP TO K3P0RT at 1C1. 

In cum, neither the statutory, administrative nor 
decisional lav; of New York recognises a former patient's en¬ 
titlement to hie medical files in the absence of pending 
litigation. All of the Hew York cases upon which the plaintii. 
rely are inapposite. For example, in Application of Volos , -C. 
Mi sc. 1010, 147 N.Y.S.2d 455 (Cup. Ct. II.Y. Co. 1955), the 
court held, in the context of a malpractice action, that a 


/Ai 


Illustrative of a state where a distinction is drawn 
between general medical records and a mental patient's 
records is the state of Massachusetts. Coe Ohima m 

Comma ssio wr_o f Menta l ’T ''i1 th. , 352 Mass. 779, 22,' M. 7. 

2d 477; C:L^:i^SZ r JsA' 339 0.0. C$9 (19-57)? nr-r.p_v.. 

Super inter ~:*. c of 2 or. t on State •V r.ro., 350 M n s r. 3 /, 

216 II.JI.2u ill (1567), cert, denied, 353 U.5. 042 (1 , > V> . 


#.•••.- i.i 
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hospital may not withhold a patient's records to prevent hin 

from discovering the identity of tha physicians who treated 

him. This as v;cll a3 tho ether canon cited by the plaintiff 

come within an exception which holds that general nodical 

records, held by a hospital, are "discoverable" when tha 

patient has already commenced a personal injuries or mal- 

. A2 

practice action against tho hospital. This exception car. 

not and should not be extended to apply to the facts prosenz 


heroin. 


In light of the aforementioned discussion, this 


court concludes that the plaintiffs canno' snow a sufficient 
property interest in tho hospitals' medical records wnich 
would entitle them to constitutional protection under tho 
Fourteenth Amendment, 


/.\2 ‘ m some states this exception has been extended to ro- 
: " quire a hospital to permit a hospital insurance onrrie 

5 • armed with the patient -solid/.-.older ' s authorization, t 
inspect medical" records so that the carrier might de- 
r termine its liability to the insured, dee Pyre--; .u 

i; Life inn. Co. v. r r- soni c Ass'n , 151 F.Cu :j>. LI 

Tw’.b.Chla. Iddl) ; v .; 

G leason ?rc "u . Inc ., ltd Kan. 13, CiU L’.tci Css (rfo-). 

!; It is interesting to neto that the provisions or Z :• c:s 

' :»5..\3 of the Cental iivg.icna Lew perm.it insurance 

carriers to obtain the .Infer, --ion which.’.os sousr.t r: 
tiX*. •anic b'v'-b tm case upon tha Commissioner. a 
approval. 
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co^clusto:: 


:! . plaintiffs contend that this court if* precluded rro:a 

granting ounuaary judgment horcin because a great number c^. 
factual issues still exist. This court must disagree. There t 
is no dispute as to the underlying facts of this cauo and all 
of the alleged controverted issues of fact conjured up by tr.e 
plaintiffs aro simply net material to the outcome or this ca-o. 
Thus, this court finds that there exists hero no genuine i-sv.n 
of fact to be tried and that the defendants arc entitled to 
judgment as a matter of lav. Zvcn if thin court rssolv'- 1 
the purported issues of ract in tnc plainuiff- *.<. 0 , 0 *.# t.» 
still voUid net bo entitled to relief. in so holding, this 
court ..cod not reach the question v.v>£tnor tno wiivate 

hospitals acted under color of lav, since even assaving 
nrrt uendo that they did, their conduct did not deprive tne 
plaintiffs of any right secured by tho Constitution or the 

lav;o of tho United States. 

Since affidavits have been submitted in this c:;:i, 

1 

the applications of the defendants Rabincr and Linhcvits 10 :: 
diotniscal of the action pursuant to Rv.lo 12 of the roderul 
Rules of Civil Proc edure nheuid be construed by th.<.u c.o.u. e. 

: «n motions for an mnry judgment under Rule 56 of the rseeral 
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Rules of Civil Procedure. 

;! Accordingly, it io 

ORDSPJvD that tho defendants' :.iotion3 for cuirc.'.ary 
judgment, granting judgment in their favor ns a natter of lav/, 

be and tho sane are hereby granted. 

* * 

• o/ Ant h ony J. Travis _ 

U. 5. D. J. 
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